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Complaint. 
Filed June 27, 1960. 


UNITED STATES DISTRICT COURT 
For rae Districr or CotumBia 


Wrumoer B. Livxes, 
Plaintiff, 


: Crvit Action 

agamst Fire Numer 1981—60 

C Riwies Rese Equitable Relief Sought. 
ARLES 7 


Defendant. 


L Plaintiff and his assignors hereinafter referred to 
are citizens of the State of New York and defendant is 
not a citizen of the State of New York but is a citizen 
and resident of the District of Columbia. The matter in 
controversy exceeds, exclusive of interest and costs, the 
sum of three thousand dollars. 


2. In or about 1941 General John R. Delafield of the 
New York law firm of Delafield, Marsh, Porter & Hope 
was retained by the Swedish firm of Aktiebologat Bofors, 
hereinafter called Bofors, to press a claim of Bofors 
again the United States under a license agreement to make 
the Bofors gun for United States use by reason of the 
violation of the agreement by the United States in the 
supply by the United States of Bofors’ guns to other 
countries. 


3. Thereafter members of the said law firm of Delafield, 
Marsh, Porter & Hope acted for Bofors in connection with 
the said claim, 
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4. The said law firm recommended that if a settlement 
could not be negotiated, an action be brought by Bofors 
against the United States in the Court of Claims. 


5. Bofors expressed an unwillingness to institute an 
action against the United States and asked that the Dela- 
field firm consult with a former government official. 


6. That former official asked the Delafield firm to asso- 
ciate with them defendant who was his former assistant 
in Washington and who was well acquainted with persons 
in the administration. 


7. Thereafter Bofors authorized the Delafield firm to 
associate defendant with them in connection with their 
claim against the United States, which was done in 1947. 


8. Thereafter the Delafield firm and defendant proceeded 
to act jointly in connection with the Bofors claim and as 
part of such joint action, the Delafield firm furnished 
defendant copies of its communications with Bofors and 
others. 


9. When the claim could not be settled by negotiation, 
Bofors asked the Delafield firm ‘‘to break off the negotia- 
tions for the time being’’ and to submit a statement for 
the joint work of the Delafield firm and defendant. 


10. The Delafield firm and defendant divided equally 
the compensation received by the Delafield firm from 
Bofors and each expressed the hope that they could col- 
laborate again. 


ll. Thereafter Bofors engaged defendant to collect its 
said claim and defendant agreed to do so without the 
Delafield firm and plaintiff and without their knowledge 
and consent. 
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12. Thereafter defendant without the Delafield firm 
sought to collect on the Bofors claim but was unsuccessful 
for many years until he employed the legal tactics formu- 
lated by the Delafield firm. 


13. Ultimately defendant collected upwards of $4,000,000 
for Bofors by employing the information and legal skill 
communicated to him by the Delafield firm. 


14. By reason of the foregoing defendant has received 
and is entitled to receive large sums from Bofors on 
account of the said Bofors claim, all of which defendant 
has retained for himself without any accounting therefor 
to the Delafield firm or its successor firms and no part 
of which has been paid to plaintiff or his assignors, al- 
though payment has been duly demanded of defendant. 


15. Before the commencement of this action the Dela- 
field and its successor firms assigned to plaintiff, all monies 
due them from defendant and all claims they now have 
against defendant arising out of the relationship that ex- 
isted between them and defendant in connection with the 
Bofors claim, 


Wuererore, Plaintiff demands judgment: 


1. That defendant account for all money received or 
to be received by him on account of the Bofors claim 
since the Delafield firm accounted to defendant in 1948 
for the monies it received at that time on account of 
the Bofors claim. 


2. That defendant be directed to pay to plaintiff half 
of all monies so received by him. 


3. That pending such accounting and payment by de- 
fendant a trust be impressed upon all monies received or 
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to be received by defendant on account of the said Bofors 
claim. 


4. That defendant be required to produce all books 
and records in his possession or accessible to him relating 
to the Bofors claim for inspection by plaintiff. 


5. That plaintiff have such other and further relief 
in the premises as may be just and equitable. 


DeWrrt, Pzrrer & Howziz 


Harry E. Howern 
A Member of the Firm, 
Attorneys for Plaintiff, 
1908 Que Street, N. W., 
Washington, D. C. 


Answer. 
Filed August 8, 1960. 


Defendant, Charles Edward Rhetts, by his attorneys, 
answers the complaint herein as follows (the succeeding 
paragraphs being numbered to correspond with the num. 
bering of the complaint) : 


1. Defendant admits that he is a resident of the District 
of Columbia, denies that he is a citizen of the District of 
Columbia, and having no information with respect to the 
other allegations of Paragraph 1 denies each of the other 
allegations of Paragraph 1 of the complaint. 


2. Defendant has no information with respect to the 
allegations of Paragraph 2 and, therefore, denies each of 
the allegations of Paragraph 2 of the complaint. 
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3. Defendant has no information with respect to the 
allegations of Paragraph 3 and, therefore, denies each of 
the allegations of Paragraph 3 of the complaint. 


4, Defendant has no information with respect to the 
allegations of Paragraph 4 and, therefore, denies each of 
the allegations of Paragraph 4 of the complaint. 


5. Defendant has no information with respect to the 
allegations of Paragraph 5 and, therefore, denies each of 
the allegations of Paragraph 5 of the complaint. 


6. Defendant has no information with respect to the 
allegations of Paragraph 6 and, therefore, denies each of 
the allegations of Paragraph 6 of the complaint. 


7. Defendant admits the allegations of Paragraph 7 of 
the complaint. 


8 Defendant admits that between June 1947 and July 
1948 he collaborated with the firm of Delafield, Marsh & 
Hope in an effort to negotiate a license agreement between 
Bofors and the United States and that in connection there- 
with the Delafield firm furnished him with copies of some, 
or portions of some, of its eorrespondence with Bofors 
and others. 


9. Defendant admits that when the negotiations were 
unsuccessfully concluded Bofors directed the Delafield firm 
to terminate their efforts on its behalf and to submit a 
statement for their services. The allegations of Paragraph 
9 of the complaint are based upon and quote in part from 
a letter written by Bofors to the plaintiff on August 23, 
1948, and respectfully refers the Court to that letter, a 
copy of which is attached as Exhibit 1, for a fuller state- 
ment of the matters set forth therein. 
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10. Defendant denies that the compensation received 
by the Delafield firm from Bofors was divided equally be- 
tween the Delafield firm and defendant and admits that, 
following the termination by Bofors of its employment of 
the firm of Delafield, Marsh & Hope, both plaintiff and 
defendant expressed the hope that opportunities would 
arise in the future for further collaboration between them. 


11. Defendant admits that Bofors subsequently engaged 
him to prosecute its claim against the United States and 
that he agreed to do so. Defendant has no information 
with respect to the other allegations of Paragraph 11 and, 
therefore, denies the other allegations of Paragraph 11 of 
the complaint. 


12. Defendant admits that he proceeded to take the nec- 
essary steps to prosecute the claim on behalf of Bofors 


without association with or assistance of any kind from 
the firm of Delafield, Marsh & Hope and denies each of the 
remaining allegations of Paragraph 12 of the complaint. 


13. Defendant admits that he was successful in obtaining 
a judgment on behalf of Bofors against the United States 
in the amount of $4,000,000 and denies each of the remain- 
ing allegations of Paragraph 13 of the complaint. 


14. Defendant admits that by reason of his representa- 
tion of Bofors he has received fees for his services and 
that no part of these fees have been paid to the Delafield 
firm or to its successor firms, or to plaintiff or his as- 
signors. Defendant admits that plaintiff, through his 
attorneys, has asserted a claim against him for a portion 
of his fees. 


15. Defendant has no information with respect to the 
allegations of Paragraph 15 and, therefore, denies each of 
the allegations of Paragraph 15 of the complaint. 
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Seconp DrerensE 


The complaint fails to state a claim upon which relief 
can be granted, 


Turrp DEFENSE 


The claim stated in the complaint seeks the recovery of 
damages covering a period in excess of the period of limi- 
tations provided by Section 201 of the District of Columbia 
Code. 


Fovrta Drrense 


Plaintiff had notice of all the facts and of the acts of the 
defendant set forth in the complaint and nevertheless re- 
frained from asserting any claim until April 1959 and from 


commencing this action until July 1960. He has thereby 
been guilty of such laches as should in equity bar the plain- 
tiff from maintaining this action. 


. 


Wuerkrore defendant prays that judgment be entered 
dismissing the complaint and that he be awarded his costs 
and disbursements herein. 


Warner W. Gardner 

Lawrence J. Latto 
734—15th Street, N.W. 
Washington 5, D. C. 

Attorneys for Defendant 


Exhibit 1, Annexed to Answer. 
AKTIEBOLAGET Borors 
Bofors, August 23, 1948 


Mr. Wilmurt B. Linker 

¢/o Messrs. Delafield, Marsh & Hope, 
15 William Street, 

New York 5, N. Y. 


Dear Mr. Linker: 


I acknowledge receipt of your letters of J uly 27th and 30th. 
It is not without surprise that we have learned of the, 
under the present circumstances, somewhat unexpected 
results of the negotiations with the American Authorities. 


The information given by the Military Representatives 
at the conference on July 20th that the American Military 
Authorities had received access to full drawings and speci- 
fications of the Bofors 40-mm military type gun before 
we had delivered the technical documents in accordance 
with the contract of June 21st, 1941, was somewhat sur- 
prising. As far as we can see, this possible access to the 
drawings and specifications should, however, not have as 
a result that the contract between the Navy Department 
and us shall not be valid and also respected by both parties. 
It should thus be indisputable that the American Authori- 
ties concerned are guilty of a breach of this contract, and 
that we should in some way receive redress therefor and 
also a guarantee that further breaches of the contract will 
not be made. 


At the beginning of the negotiations which you have had 
on our behalf with the American Authorities, our attitude 
was by all means to bring about a discontinuance of the 
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sale of 40-mm surplus material. We also sought to obtain 
indemnification for the guns already sold. During the 
course of the negotiations, however, we have reduced our 
demands several different times. Thus the last proposal 
was to the effect that we would abandon our claims for any 
remuneration for guns hitherto sold, and that the U.S.A. 
would be given the right to dispose of guns hitherto manu- 
factured at will, against a quite modest compensation, not 
exceeding £800,000.—. Not even after we have gone so far 
in regard to concessions have the American Authorities 
wanted to enter into an agreement in this question. 


We are of the same opinion as you, that at present there 
is nothing more to be done in the matter to reach a volun- 
tary agreement. As we do not wish to bring a suit to court 
under the present conditions, we see nothing else but to 
break off the negotiations for the time being, and not to 


spend any further work on this matter. 


We thank you for the work you have done on our behalf, 
and ask you kindly to let us know the amount you have 
charged for your work. incl. Mr. Rhetts. 


Finally, we wish to state that it is possible that we might 
in time have the opportunity of reverting to the matter, 
which has now been dropped. 


Yours sincerely, 


E. Wijkander 


Motion for Summary Judgment. 
Filed August 8, 1960. 


Defendant, Cartes Epwarp Ruerts, by his attorneys, 
moves under Rule 56(b) of the Federal Rules of Civil 
Procedure for summary judgment. The motion is based 
upon the pleadings and the annexed affidavit of the de- 
fendant. The grounds for the motion are: 


1. There is no issue of material fact. 


2. The defendant is entitled to judgment as a matter of 
law, there never having been any agreement, express or 
implied, for the sharing by the plaintiff of the fees paid to 
defendant by Aktiebologet Bofors (Bofors). 


The statement of material facts that are not in dispute, 
required by Rule 9(1) is not filed since all of the facts are 
stated in detail in the attached affidavit. A statement of 
points and authorities is submitted herewith. 


Warner W. GarpNer 
Lawrence J. Latto 
734—15th Street N. W. 
Washington 5, D. C. 


il 


Affidavit of Charles Edward Rhetts, in 
Support of Motion. 


Filed August 8, 1960. 
Distaicr or CoLumsia) SS: 


Cuartes Epwarp RxETTS, being duly sworn, deposes and 
says: 


1. I am the defendant in this action. I shall, in this 
affidavit, describe in detail the nature and extent of my 
association with the plaintiff and with the law firm of 
Delafield, Marsh & Hope and of my subsequent employment 
by Aktiebolaget Bofors (Bofors) in connection with the 
litigation referred to in the complaint. 


2. In early June, 1947, the plaintiff, who was at that 
time a member of the firm of Delafield, Marsh & Hope, 
telephoned me to arrange an appointment to discuss the 
possibility of my being retained to assist him in connection 
with a claim then being asserted by Bofors against the 
United States. We made an appointment for June 11, 
1947, and the plaintiff came to Washington and met with 
me on that date. He explained that his firm had been 
representing Bofors, a large Swedish steel and armament 
manufacturing company, in connection with a claim arising 
out of the unlawful transfer of a number of 40 mm. anti- 
aircraft guns by the United States to various foreign 
countries. These guns had been manufactured according 
to a secret design which had been disclosed by Bofors to 
the United States under a contract entered into in June 
1941. The plaintiff said that it had been suggested to him 
by Bofors that he retain me to assist him in his efforts to 
obtain fair compensation by Bofors for transfers already 
made by the United States and to attempt to prevent future 
transfers or to negotiate a new license agreement under 
which the United States would acquire the right to make 
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such transfers. He asked whether I would be able to join 
with him in representing Bofors in connection with this 
matter and I agreed to do so. No written memorandum of 
our agreement was made nor was there any discussion of 
the terms of compensation. 


3. I undertook immediately to familiarize myself with 
the facts upon which Bofors’ claim was based and, after 
considerable research, entered upon what proved to be 
extensive discussions with officials of the State and Justice 
Departments and of the Department of Defense, including 
representatives of the War and Navy Departments. These 
negotiations continued until July, 1948. They were con- 
ducted almost entirely by me, although I was, of course, 
in constant communication with the plaintiff and I con- 
sulted with and was advised by him with respect to the 
positions taken and settlement proposals made on behalf 
of the Bofors company. By early July, I had managed to 
obtain tentative acceptance of a settlement proposal. Be- 
fore it was formally consummated, however, the United 
States withdrew its tentative agreement and in a letter 
dated July 26, 1948, signed by Hudson B. Cox, General 
Counsel of the Department of the Navy, our last offer in 
compromise was finally rejected. The plaintiff wrote Mr. 
Wijkander, the President of Bofors, of the unsuccessful 
outcome of the negotiations and informed him that in the 
light of the action taken by the Government officials, it 
appeared that there was no possibility of a negotiated 
settlement of the claim. On August 23, 1948, Mr. Wijkan- 
der responded to the plaintiff. A copy of his letter is 
attached as Exhibit A. In that letter he stated: 


‘We are of the same opinion as you, that at present 
there is nothing more to be done in the matter to 
reach a voluntary agreement. As we do not wish to 
bring a suit to court under the present conditions, we 
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see nothing else but to break off the negotiations for 
the time being, and not to spend any further work on 
this matter. 

‘“We thank you for the work you have done on our 
behalf, and ask you kindly to let us know the amount 
you have charged for your work. incl. Mr. Rhetts. 

‘¢Finally, we wish to state that it is possible that 
we might in time have the opportunity of reverting to 
the matter, which has now been dropped.’’ (Emphasis 
supplied) 


4. Following the receipt of this letter the plaintiff asked 
me to check my time records so that a determination could 
be made of the amount of the fee to be submitted to Bofors. 
A copy of his letter is attached as Exhibit B. We then dis- 
cussed the matter by telephone and I informed him that 
fair compensation for the work which I had performed 
would amount to $13,150. Subsequently Delafield, Marsh 
& Hope submitted to Bofors a statement in the amount of 
$25,000, which, reduced by $5,000 that had already been 
paid on account, produced a fee of an additional $20,000. 
The plaintiff suggested that I consider reducing the amount 
of my requested fee. I took the position that since I had 
done the larger share of the work, it was not unreasonable 
that I should receive the larger share of the fee. The 
plaintiff responded that a check of his records indicated 
that his firm had in fact spent more time on this matter 
and that on the basis of the time spent by both of us an 
equal division of the $20,000 would be proper. I then 
agreed to abide by his judgment. Our discussions in this 
connection were at all times entirely amicable. 


5. ‘When payment was received from Bofors, the plain- 
tiff wrote me at length explaining why he believed that an 
equal division seemed fair to him and enclosed his check in 
that amount, plus the disbursements which I had incurred. 
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A copy of his letter is attached as Exhibit C. As that 
letter indicates there was no prior arrangement between 
the plaintiff and myself with respect to the division of 
fees. And as it also indicates the plaintiff was of the 
opinion that our association in the representation of 
Bofors had ended. That this was also my view is evidenced 
by my response to him, a copy of which is attached as 
Exhibit D. 


6. About eight months later, in July, 1949, I received a 
letter from Mr. Wijkander in which he informed me that he 
was coming to the United States in September or October 
of 1949 and that he would like my advice with respect to 
the selection of a United States representative for Bofors 
and also about the company’s claim against the United 
States. A copy of his letter is attached as Exhibit E. In 
due course Mr. Wijkander arrived in Washington and I 
had several discussions with him. I assisted him in the 
selection of a United States representative for Bofors. He 
also informed me that he believed that further efforts 
should be made to obtain a settlement of Bofors’ claim 
and that he was now willing to consider filing suit against 
the United States if the case could not be settled by negoti- 
ation. I explained to Mr. Wijkander that since Bofors 
had been represented by Delafield, Marsh & Hope, I could 
not undertake to accept a retainer from him if Bofors was 
still represented by that firm. Mr. Wijkander assured me 
that Bofors had completely terminated its relationship 
with Delafield, Marsh & Hope and that neither the firm nor 
the plaintiff continued to represent Bofors in this country. 
He said he felt entirely free to retain any lawyer he chose 
without further participation by the plaintiff or Delafield, 
Marsh & Hope. In the circumstances I felt free to accept 
a retainer from Bofors and agreed to represent Bofors in 
the prosecution of this claim. I suggested to Mr. Wijkan- 
der that it would be proper to advise Delafield, Marsh & 
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Hope of the fact of my retainer and he stated that he 
would do so. Consequently I did not myself inform the 
plaintiff of the fact that I had been retained by Bofors. 


7. After Mr. Wijkander returned to Sweden he wrote 
me informing me that Bofors had retained a United States 
representative. He also informed me that this representa- 
tive would be working with an attorney in Chicago, Illinois, 
named Wilho Tikander. In the course of this letter Mr. 
Wijkander stated: 


‘‘When writing Tikander lately in another matter I 
told him that we now intend to raise a claim against 
the Navy and that this case will be handled by you. 
I also added that if he or you had anything to discuss 
between yourselves, I expected him to be willing to 
do so regardless of the fact that you both are lawyers 
and that it is ‘your’ case.”’ 


This letter of Mr. Wijkander is attached as Exhibit F. 


8. I thereupon undertook the prosecution of Bofors’ 
claim against the United States. It presented complicated 
and intricate legal problems which necessitated litigation 
in a variety of courts. See, Aktiebolaget Bofors v. United 
States, 93 F. Supp. 131, and Aktiebolaget Bofors v. Ache- 
son, 93 F. Supp. 184 (D.C.D.C.); Aktiebolaget Bofors v. 
United States, 194 F. 2d 145 (C.A.D.C.); Aktiebolaget 
Bofors v. United States, 139 C. Cls. 642. The litigation was 
ultimately successfully concluded by the entry of a judg- 
ment by consent against the United States in the amount 
of $4,000,000 and the payment of that judgment by the 
United States. The judgment was entered on July 23, 
1958. 

During the more than ten years between November, 1948 
and April, 1959, I had no communication whatever with 
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the plaintiff or with any other member of the firm of Dela- 
field, Marsh & Hope. I received no advice or assistance 
of any kind in connection with the immense amount of 
work that was involved in bringing the litigation to a suc- 
cessful conclusion. The first intimation that I had that the 
plaintiff had any conceivable interest in the matter was 
through receipt of a letter from Mr. Harry E. Howell, 
attorney for the plaintiff, dated April 6, 1959. ‘A copy of 
that letter is attached as Exhibit G. I responded on April 
13, 1959. A copy of my letter is attached as Exhibit H. 
As that letter states, I sent a copy of Mr. Howell’s letter 
to Bofors. Subsequently I received from Bofors a copy 
of a letter written to Delafield, Marsh & Hope by Mr. 
Wijkander. <A copy of his letter is attached as Exhibit L 
That letter explains, as I have in this affidavit, that the 
Delafield firm’s representation of Bofors had been com- 
pletely terminated long before I was independently re- 
tained by Bofors to prosecute its claim and that it was 
Bofors’ explicit request that there be no further associa- 
tion on my part with the firm of Delafield, Marsh & Hope. 


(Sworn to by Appellee, August 1, 1960.) 


Exhibit A, Annexed to Foregoing Affidavit. 
Same as Exhibit 1, annexed to answer. 
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DetarimLp, Marse & Hore 
Counsellors at Law 
15 William Street 
New York 5, N. Y. 


September Ist, 1948 
Mr. C. E. Rhetts, 
1435 K Street, N. W., 
Washington 5, D. C. 


Dear Ed: 

I enclose herewith copy of letter dated August 23rd 
from Mr. Wijkander. I am sending an additional copy 
of this letter to Mr. Batt. 

You will note that Mr. Wijkander asks us to let him 
know the amount of our charges, including the charge 
for your services. I have just returned from vacation 
and have not yet had an opportunity to have our time 
and disbursement charges computed, but am asking our 
bookkeeper to do it this week. As you will recall when we 
first discussed your collaborating with us in the handling 
of this matter, I told you I had no definite arrangement 
with Mr. Wijkander as to the amount of compensation, 
but that it was more or less understood that our charges 
would have some relation to the results accomplished. 
In view of the most unfortunate result of the negotiations 
I feel, in order to retain the goodwill of the Bofors Com- 
pany, that we should keep our charges as low as possible. 
I think this would work out to our mutual advantage in 
the long run. 

I therefore suggest that you check your time and dis- 
bursement records and I will telephone you next Tuesday 
or Wednesday to discuss the amount of the bill. 


Yours sincerely, 
/s/ Bill 
WBL S 


Enclosure 
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DexaFreLpD, Marsn & Hore 
Counsellors at Law 
15 William Street 
New York 5, N. Y. 


November 15, 1948 
Charles Edward Rhetts, Esq., 
Reilly, Rhetts & Ruckelshaus, Esqs., 
1435 K Street, N. W., 
Washington 5, D. C. 


Dear Ed: 


You will be pleased to know that we are in receipt of 
funds to cover the full payment of our bill of September 
28, 1948 to Bofors. 


You will recall that in diseussing the amount of the fee 
and the division thereof I suggested a division of the 
remaining fee of $20,000 evenly between you and our firm. 
I believe it was your feeling that you would like to have 
somewhat more than half of the fee, but that after we 
had discussed the matter at some length you agreed to 
leave the matter to the fairness of General Delafield 
and me. 


Since speaking to you I have had a complete check made 
of the time we have spent on this case, and have also 
discussed the matter with General Delafield. As a result 
of the recheck and discussions we feel that my original 
suggestion of an even division is fair, but want you to be 
satisfied with our basis for coming to this conclusion. 


Our records reveal that from February 27, 1942 to the 
date of the bill General Delafield and I spent a total of 
277 hours on this matter, and junior partners and asso- 
ciates spent a total of 218 hours. (Most of the time of 
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associates was put in by Commander Klein on his return 
from active duty in the Navy.) 


On the basis of the hourly charges that we discussed, 
our total fee would be computed as follows: 


Time of senior partners—277 hours at $50 $13,850 
Time of junior partners 
and associates —218 hours at $25 5,450 


Making a, total of $19,300 


Assuming an even division of the remaining fee, we will 
have received a total fee of $15,000, which is $4,300 less 
than the fee should have been if computed at the foregoing 
rates. 


You told me, as my notes indicate, that you spent a 
total of approximately 239 hours, plus three full days, 


and, if you use the same basis that we do in our time 
charges, charging a full day at eight hours, this would 
have amounted to a total of 263 hours, which, computed 
at $50 an hour, would have amounted to $13,150. Assum- 
ing an even division of the remaining fee, you will receive 
$10,000, which is $3,150 less than the fee computed as 
aforesaid. 


We will thus both have reduced the amount of our 
charges in almost exactly the same proportion, and we 
think you will agree that we, having originated the case, 
would certainly not make a larger reduction, percentage- 
wise, than you. There is one further thought which you 
should take into consideration in forming your opinion 
as to the fairness of this basis, and that is that certain 
of the work which you did on this matter, such as the 
original drafting work in connection with the proposed 
settlement agreement, could have been performed by an 
associate, rather than a senior partner, and that work 
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of that type should be compensated at a somewhat lesser 
rate. In our fee discussions we referred a number of 
times to allowances made by reorganization courts, and 
I might point out that in cases within my personal obser- 
vation this is a factor that the courts give a good deal of 
attention to. 

On the assumption that, based on the foregoing, you 
will be satisfied with the even division of the $20,000 fee, 
I enclose herewith our check to your order in the sum 
of $10,241.97 to cover such share of your fee, together 
with your disbursements. 

I would like to say at this time that it has been a 
pleasure to have had the benefit of your cooperation in 
this case, and I hope that opportunities will arise in the 
future for us to work together. 


Yours sincerely, 


WBL:MD 
Enclosure 
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Exhibit D, Annexed to Foregoing Affidavit. 


November 17, 1948 
Wilmart B. Linker, Esq. 
Delafield, Marsh & Hope 
15 William Street 
New York 5, New York 


Dear Bill: 


I have your letter of November 15 with which you en- 
closed your check for $10,241.97. 


As I indicated to you in our last telephone conversation 
I am, of course, content to abide by your judgment in the 
matter of the Bofors fee. 


I share your hope that opportunities may arise for further 
collaboration between us. In any case, I do hope you will 
look me up the next time you are in Washington. 


Sincerely yours, 
CER :K 


Exhibit E, Annexed to Foregoing Affidavit. 
AKTIEBOLAGET BOFORS 


Bofors, 22nd July, 1949 
Mr. Charles Edw. Rhetts 
c/o Reilly, Rhetts & Ruckelshaus 
1435 K Street, Northwest 
Washington 
(USA) 


Dear Mr. Rhetts, 


I wish to-inform you that I am planning to come over 
to USA in September-October. A few days ago I had the 
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opportunity to talk things over with Dr. Batt, K, Phila- 
delphia, who happens to be in Sweden right now. Naturally 
I would like to take up once more the discussion about 
the license contract with the Navy. Another object would 
be to look for a representative for my firm in USA, able 
to look after our interest (new business) in the future. 


In both these cases I would only be too glad, if I could 
reckon with your assistance and willingness to serve as 
advisor. 


Mr. Batt and I have made out the following preliminary 
time schedule. We plan to meet in Washington about 
September 19 for preliminary discussions for a couple 
of days. After that I might have to go elsewhere for about 
a week and be back in Washington about the 26-28. Batt 
js going away on a vacation about the 26, but a couple 
of days with him should be enough. I should think I could 
return to Sweden the first or second week of October. 


Would you, as far as you know now, be in Washington 
this later part of September and beginning of October? 


Would you—in the meantime—find out who General R. C. 
Marshall Jr, Shoreham Bldg., Washington, is? His name 
has been mentioned by a Swedish friend of mine as a pos- 
sible representative for Bofors. Batt did not know him. 


I should finally mention that I am bringing with me 
our sales manager for ordnance material and that we 
expect to have technical discussions with the military 
authorities. 


I ask you to keep this letter as private and confidential, 
and remain 


Sincerely yours, 


/s/ 3. Wijkander 
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AKTIEBOLAGET BOFORS 


Bofors, November 22, 1949. 
Mr. Charles Edw. Rhetts 
¢/o Reilly, Rhetts & Ruckelshaus 
1435 K Street, Northwest 
Washington 
My dear Rhetts, 

I shall not fail to inform you that we have appointed 
Mr. McGinnis, 4000 Cathedral Avenue, N. W., Washington 
D. C., as our representative in U.S. for the sale of ordnance 
material. You know how I got him. You should also 
know that he will in his work co-operate with Mr. Tikander, 
201 North Wells Street, Chicago 6, Illinois, a lawyer 
and close friend of General Donovan’s, all this for your 
private information. 


When writing Tikander lately in another matter I told 
him that we now intend to raise a claim against the Navy 
and that this case will be handled by you. I also added 
that if he or you had anything to discuss between your- 
selves, I expected him to be willing to do so regardless 
of the fact that you both are lawyers and that it is ‘‘your’’ 
case. 


I am then thinking of what Tikander told me while in 
U.S., ie. that he knew of several cases where the U.S. 
government had to accept an arbitration clause in contracts 
signed with foreign firms during the war. Would it not 
be worth while to study if not a first suit against the Navy 
Department ought to be along these lines; to uphold the 
arbitration clause in our contract? 


Sincerely yours, 


/s/ ¥. Wijkander 
Your letter 11.18 
received today. 


EW 
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Exhibit G, Annexed to Foregoing Affidavit. 


De Wrrt, Perrer & HowEiz 
Attorneys and Counsellors at Law 
1908 Que Street, N. W. 
Washington 9, D. C. 


April 6, 1959 


Mr. C. E. Rhetts 
Salem, 
Indiana 


Dear Mr. Rhetts: 


We have been authorized by Messrs. Delafield, Marsh and 
Hope to make inquiries and negotiate with you on their 
behalf with respect to their interest in the fee earned 
and paid in the case of Aktiebolaget Bofors vs. United 
States of America. We understand that settlement of this 
ease took place on June 17, 1958. 


If you should be coming to Washington in the near future, 
would you please get in touch with us so that we might 
discuss the matter. 


If you do not anticipate an early visit to Washington, 
would you kindly advise whether the fee has been paid 
and the amount of it and when settlement is expected to 
be made with our clients. 


Yours very truly, 


DeWitt, Pepper & Howell 


By /s/ Harry E. Howell 
Harry E. Howell 
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Exhibit H, Annexed to Foregoing Affidavit. 


April 13, 1959 


Mr. Harry E. Howell 
DeWitt, Pepper and Howell 
1908 Que Street NW 
Washington 9, D. C. 


Dear Mr. Howell: 


I have your letter of April 6, 1059. While it has been 
my understanding that your client has been paid in full 
for its services rendered to Aktiebolaget Bofors, I am 
nevertheless sending your letter along to the Bofors com- 
pany for appropriate attention. 


Very truly yours, 


Exhibit I, Annexed to Foregoing Affidavit. 
Aktiebolaget Bofors 


Stockholm, June 12, 1959. 
Karlavagen 78 


Delafield, Marsh & Hope 
15 William Street 

New York 5, N.Y. 
U.S.A. 


Dear Sirs, 


Mr. Charles Edward Rhetts, of Washington, has sent 
to AB Bofors, a copy of a letter dated April 6, 1959, to him 
from the law firm of De Witt, Pepper & Howell, Washing- 
ton, concerning a certain question in connection with 
Bofors’ previous dispute with the United States Govern- 
ment. 
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AB Bofors have since then turned to the undersigned, 
former President of the firm, with the request that I, who 
personally handled the American business in question 
both with your firm and with Mr. Rhetts, would express 
any views in this matter. 


With reference to the above, I hereby wish to make the 
following statement. 


In October, 1946, during my visit to U.S.A. I met repre- 
sentatives of your firm, General Delafield and Mr. Linker, 
and we then had mutual discussions with representatives 
of the Navy, in order to try to obtain a settlement of the 
dispute concerning the U.S. deliveries of our 40 mm guns 
to various countries. Thereafter, your firm had negotia- 
tions on several occasions, during the course of about two 
years, with the United States Authorities, on behalf of 
AB Bofors. However, it proved to be impossible to 
obtain a settlement on the basis of the scheme outlined 
at that time. 


Since your firm stated, in July, 1948, that the Authori- 
ties concerned delined to make an agreement, I wrote to 
Mr. Linker in August of the same year, and stated that 
under the prevailing circumstances AB Bofors could not 
find that there was anything to do other than to break off 
the negotiations with the Authorities and not to spend 
any further work in the matter. In the letter, I also 
asked for information about the amount you had charged 
for your work on behalf of AB Bofors. 


In a letter, in September of the same year, your firm 
stated the costs to be paid by AB Bofors, and in a letter 
in October of the same year, AB Bofors stated that they 
agreed to the amount requested for your work on behalf 
of AB Bofors. The business between AB Bofors and 
your firm had thereby been definitely settled. 
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In October, the following year, I visited U.S.A. on behalf 
of my firm. On the advice of Mr. Batt, of SKF, I then 
took contact with Mr. Rhetts, to discuss some questions 
with him concerning primarily Bofors’ plans for a sales 
representation in U.S.A. for their products. During the 
course of the cooperation which was then started between 
Rhetts and me, I raised the question of the old dispute 
with the U.S. Government and asked Rhetts to bring suit 
against the U.S. Government on behalf of Bofors. At this 
time I explained to Rhetts that I had definitely concluded 
your firm’s representation of Bofors the previous year. 
Rhetts then undertook to commence the litigation which 
finally came to an end some nine years later. 


With the above, I have tried to explain how your assign- 
ment on behalf of AB Bofors was terminated, and how later 
on Mr. Rhetts entirely independently was engaged by 
AB Bofors as the firm’s contact in U.S.A. 


Very truly yours, 
Evert Wijkander 


Affidavit of Wilmurt B. Linker, in Opposition to 
Motion for Summary Judgment. 


Filed September 16, 1960. 


Srare or New York 
Country or New York = 


Wuomvrer B. Linxer, being duly sworn, deposes and says: 


1. He was admitted to the Bar of the State of New York 
in 1927, has actively practiced law since then and is a 
member of the law firm of Delafield, Hope, Rich, Linker & 
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Blane with offices at 15 William Street, New York, New 
York. 


2. In or about 1941 his partner General John Ross Dela- 
field and their then law firm of Delafield, Marsh, Porter 
and Hope were retained by the Swedish armament firm of 
Aktiebologat Bofors, more commonly referred to as Bofors, 
to represent it in connection with a license agreement per- 
mitting the United States to make, use and have made in 
the United States an anti-aircraft gun which Bofors had 
developed and was marketing. 


3. Deponent, as a member of the said law firm, worked 
closely in the matter with his partner General Delafield 
and has personal knowledge of all the facts herein, except 
as otherwise specifically stated. 


4. The license agreement from Bofors to the United 
States was negotiated and executed in 1941. 


5. Later that year, deponent informed Bofors that the 
United States was, in his opinion, violating the said license 
agreement by manufacturing Bofors guns for use by other 
Governments; that such manufacturing constituted a viola- 
tion of the said license agreement; that notices should be 
served upon the United States and its agencies to protect 
its rights and that an action in the United States Court of 
Claims should be brought against the United States for 
the violation of the license agreement. 


6. Thereafter, Bofors authorized deponent’s firm to 
serve the said notices which were duly sent to the Secretary 
of the Navy, the Secretary of the Army, and Harry L. Hop- 
kins, who was then Lend-Lease Administrator and to cor- 
porations manufacturing the guns for the United States. 
Hopkins replied by recommending that Bofors be told to 
‘‘Jamp in the lake’’, 
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7. Bofors thereafter informed deponent’s firm that it 
did not wish to take any further steps in the matter until 
the then World War II was over. 


8. In August 1945 after World War IT ended in Europe 
Bofors contacted deponent’s law firm about the matter 
indicating that it preferred a friendly settlement. Depo- 
nent acknowledged the letter of Bofors and reminded Bo- 
fors that the only Court in which the action could be 
brought was the United States Court of Claims. 


9. Thereafter, Mr. Sverre R son Sohlman, a Verkst Di- 
rector of Bofors and upon information and belief, the pres- 
ent President, called upon the deponent for his views. 
Deponent suggested negotiations for a settlement, which 
were thereupon instituted. Liability of the United States 
was denied in the negotiations and when Bofors was so 
advised it replied that settlement of the question was not 
urgent. 


10. When Bofors later decided to proceed with the 
settlement efforts, deponent arranged for appointments at 
Washington with Government representatives. Such ap- 
pointments were made and kept without any decision by 
the Government on the Bofors claims. 


11. Thereafter, E. Wijkander, the President of Bofors, 
from time to time suggested that deponent contact his 
friend W. L. Batt of Philadelphia, so that Batt, as a for- 
mer Government official, could apply pressure on behalf 
of Bofors. 


12. When the Government again indicated that it would 
not recognize the claim of Bofors and would not arbitrate 
the matter, deponent again informed Bofors on May 23, 
1947 that unless a settlement could be affected, the only 
remaining recourse of Bofors would be either a suit in the 
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United States Court of Claims or the presentation of its 
claim through diplomatic channels, assuming that the 
strained relations between Bofors and the United States 
Government were ameliorated and further that he had not 
communicated with Batt as he had not up to then deemed 
it advisable. 


13. Wijkander on May 27, 1947 requested deponent to 
call upon Batt. Before deponent could do so Batt con- 
tacted deponent and invited him to call upon him in Phila- 
delphia. Batt suggested that deponent speak to the de- 
fendant who had been his former legal assistant while Batt 
was working with the Government, and informed deponent 
that defendant might be able to assist deponent. 


14. Thereafter, deponent called on defendant who ex- 
pressed the belief that he could be of assistance. Depo- 
nent informed him that he did not know whether or not 
defendant’s assistance would be required and that he would 
put the matter up to Bofors. Wijkander subsequently au- 
thorized deponent to employ defendant as associate coun- 
sel, if deponent thought he could be of assistance. 


15. On August 4, 1947 Batt telephoned deponent, stating 
that he had seen Wijkander in Sweden for several hours, 
that they had reviewed the whole matter and that Batt had 
informed Wijkander that it would be most advisable for 
deponent’s firm to bring defendant into the picture. 
Thereafter deponent telephoned defendant and informed 
him that deponent desired his assistance and that when 
deponent would send Bofors a bill he would include a fee 
for defendant. Following that conversation deponent made 
available to defendant all the basic information and legal 
theories which the Delafield firm had developed. 


16. Thereafter deponent and defendant worked jointly 
on the matter. Deponent communicated to defendant his 
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views as:to how the Bofors claim should be handled. Depo- 
nent also kept Batt informed of developments. 


17. The relationship between deponent’s firm and de- 
fendant for the joint handling of the Bofors’ claim was 
that of joint venturers or partners in that matter. This 
was confirmed from time to time by defendant in his con- 
versations with deponent. In fact defendant in his letter 
to deponent of September 11, 1947 in asking for assurance 
from deponent that deponent and defendant were in accord 
on Bofors’ position, referred to it as ‘‘our client’s posi- 
tion’’. 


18. Thereafter the parties again submitted the Bofors 
claim to the Government officials concerned therewith and 
were again turned down, of which fact deponent advised 
Wijkander on July 27, 1948. Batt who had shortly before 
conferred with Wijkander in Sweden, was also informed of 
this and expressed the view that the only remedy left was 
litigation. Wijkander replied to deponent that Bofors did 
not wish to bring a suit under the then conditions; that 
negotiations for a settlement should be broken off; that 
deponent should submit a bill for his services including 
those of defendant and that it was possible that ‘‘we might 
in time have the opportunity of reverting to the matter 
which has not been dropped”’. 


19. Deponent sent copies of Wijkander’s letter to both 
defendant and Batt. In his letter to defendant deponent 
said: 

“As you will recall when we first discussed your col- 
laborating with us in the handling of this matter, I 
told you I had no definite arrangement with Mr. Wij- 
kander as to the amount of compensation, but that it 
was more or less understood that our charges would 
have some relation to the results accomplished. In 


32 
Affidavit of Wilmurt B. Linker. 


view of the most unfortunate result of the negotia- 
tions I feel, in order to retain the goodwill of the 
Bofors Company, that we should keep our charges as 
low as possible. I think this would work out to our 
mutual advantage’’. 


It is obvious and it is the fact that deponent then expected 
that the matter would be revived, that he expected that the 
parties hereto would jointly handle the matter when it 
was revived and that defendant was aware of this, at least 
from deponent’s letter to him dated September 1, 1948, a 
copy of which is marked Exhibit B and attached to the 
moving papers. 


20. Thereafter deponent discussed with defendant the 
fee to be charged Bofors by both of them. Defendant 
undertook to talk to Batt to obtain Batt’s ideas on the 
reasonableness of the fees to be billed to Bofors. On Sep- 
tember 27, 1948 defendant called deponent to suggest a 
figure which had been fixed between defendant and Batt 
and stated that Batt would write to Wijkander about the 
fee. When deponent suggested a 50-50 split of the fee, de- 
fendant wanted a higher percentage but finally agreed to 
the 50-50 division. Later in the day defendant called to 
state that Batt felt that a total fee of $20,000 would be sat- 
isfactory to Wijkander and that defendant would request 
Batt to write Wijkander to that effect. 


21. Wijkander on behalf of Bofors paid the $20,000 sug- 
gested by Batt with the comment that it was a little higher 
than Bofors had wanted it. At the same time he inquired 
of deponent concerning the time limitations for starting 
the action in the United States Court of Claims and stated 
that ‘‘for the time being’’ they did not intend to sue but 
that they wanted to know their legal position in that re- 
spect. It is interesting to note that after this claim against 
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defendant was asserted Wijkander wrote to deponent’s 
firm a self serving letter to sustain his conduct in the mat- 
ter and that in doing so Wijkander omitted the foregoing 
underlined words in his version of the facts. See Exhibit 
1 attached to the moving papers. This is not the only 
error in Wijkander’s version because at the end of page 
2 of that same exhibit he would have it appear that he 
contacted Rhetts in October of 1949 in connection with the 
procurement of a sales representative in the United States 
and that only thereafter did the question of the claim 
against the United States come up. This ‘‘error’’ is dem- 
onstrated by Wijkander’s earlier letter of July 22, 1949 
to defendant, a copy of which is marked Exhibit E and 
attached to the moving papers, and which shows clearly 
that Wijkander definitely intended to employ defendant in 
connection with the claim against the United States, cer- 
tainly as early as July 22, 1949 and not casually and later 
in October of 1949 when he visited defendant as he claimed 
in his self serving version. (See Exhibit I attached to the 
moving papers) 


22, On November 15, 1948, deponent wrote defendant in- 
forming him that he had received payment of their bill 
to Bofors and remitting their check to defendant’s order. 
Deponent concluded his letter with the statement, 


“T would like to say at this time that it has been 
a pleasure to have had the benefit of your cooperation 
in this case, and I hope that opportunities will arise 
in the future for us to work together’. 


Deponent referred to their joint activities in the Bofors 
case and expressed the hope that they could work together 
in the future. Deponent had contacts with other Washing- 
ton attorneys and in expressing that hope of being able 
to work together had only in mind the Bofors case. 
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23. Defendant in acknowledging to deponent the receipt 
of his share of the Bofors’ fee likewise expressed the 
hope that opportunities might arise for future collabora- 
tion between them. (See Exhibit B attached to the moving 
papers.) 


24, All of this is consistent with the views expressed 
by deponent in his letter of September 1, 148 to defendant 
quoted above, in which he referred to the retention of the 
good will of the Bofors company which would work out 
to their mutual advantage in the long run. (See Exhibit B 
attached to the moving papers.) 


25. The foregoing statements of the parties confirm 
their oral statements above their joint handling of the 
claim and the confidence that they possessed of their ulti- 
mate ability to collect the Bofors claim by litigation. Both 


parties were familiar with the fact that Wijkander had 
not written off the Bofors claim and that it was merely 
a question of time before the action would be instituted 
and that Wijkander’s hesitancy in authorizing the insti- 
tution of the suit was motivated in part by concern about 
the effect of the institution of such suit on his company 
in government circles. 


26. Thus when the parties received their $20,000 fee 
in 1948 they were both aware that the matter had not 
been finally dropped. Certainly Wijkander’s concern about 
the Statute of Limitations was clear evidence that he had 
not dropped the idea of suing the United States. 


27. It was not long after that before Batt visited 
Wijkander in Sweden and discussed with him the Bofors 
claim against the United States. Information of this 
visit was only communicated to deponent by the motion 
papers and in particular Exhibit E attached to the moving 
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papers. Exhibit E allegedly is a copy of a letter from 
Wijkander to defendant stating: 


‘*Naturally I would like to take up once more the 
discussion about the license contract with the Navy.’’ 
(Emphasis supplied) 


This confirms deponent’s views that Wijkander had not 
dropped the Bofors claim against the United States in 
1948 as is now contended by defendant. In any event 
there is an issue of fact on that point, there being no 
affidavit from Wijkander to that effect and no opportunity 
having been given to deponent to test the credibility thereof 
by discovery proceedings. 


28. Wijkander in his letter of July 22, 1949 to Rhetts 
stated that he planned to confer with both Batt and de- 
fendant at Washington and that he wished to know that 
defendant would be available. Wijkander also stated 
that he wished to have defendant’s assistance as an adviser 
in connection with the claim against the United States. 
Finally Wijkander asked defendant to keep Wijkander’s 
letter ‘‘private and confidential’. Having in mind that 
correspondence between a client and an attorney is con- 
fidential and should be kept confidential by the attorney, 
it may fairly be inferred that Wijkander was taking 
this method of asking defendant to keep the letter ‘‘private 
and confidential’? from deponent. This defendant did. 


29. According to defendant’s moving affidavit Wijkander 
and he had several discussions in Washington in which 
Wijkander informed him that he was now willing to con- 
sider filing suit against the United States. 


30. According to the moving papers defendant informed 
Wijkander that he ‘‘could not undertake to accept a re- 
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tainer from him if Bofors was still represented by that 
firm (deponent’s)’’. 


31. Undoubtedly that conversation, if correctly reported, 
which deponent had not had the opportunity to test by 
discovery proceedings, indicated that there was something 
in the relationship between deponent’s firm and defendant 
which prevented defendant from accepting a retainer from 
the Bofors firm. It may be reasonably inferred that 
that something was defendant’s awareness of the existence 
of the joint venture between deponent’s firm and defend- 
ant to collect the Bofors claim. According to defendant’s 
moving papers Wijkander assured defendant that Bofors 
had completely terminated its relationship with deponent’s 
firm and that neither deponent’s firm nor deponent con- 
tinued to represent Bofors in this country. If defendant 
asked Wijkander for evidence thereof, that evidence was 
not submitted to him unless it could be deemed to have 
been contained in Wijkander’s letter of August 23, 1948 
to deponent, a copy of which was furnished to defendant 
on September 1, 1948. (See Exhibit A and B attached 
to the moving papers.) Accordingly, defendant’s alleged 
discussion with Wijkander about the termination was not 
based on any new evidence. If it was based on Exhibit A, 
it clearly was not new to defendant. Certainly when 
defendant made the statement as set forth in his moving 
affidavit that he could not accept a retainer from Bofors 
he must have had in mind that there had been no termina- 
tion of the Bofors relationship with deponent’s firm at 
any time in 1948, 


32. According to defendant Wijkander informed him 
that Wijkander felt entirely free to retain any lawyer. 
Defendant with that alleged assurance expressed the view 
that he likewise felt free to accept a retainer from Bofors 
under the circumstances. Defendant, however, seemingly 
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had some doubt about the matter and asked Wijkander to 
advise deponent’s firm of the fact that he had been re- 
tained. Allegedly because of Wijkander’s agreement to do 
so defendant states he did not himself inform deponent 
of that fact. (See moving affidavit paragraph 6.) 


33. Neither Wijkander nor defendant ever informed 
deponent or his firm of the fact that Bofors or Wijkander 
had retained defendant to continue the prosecution of the 
Bofors claim against the United States. Defendant has 
now taken the position that the claim for which Bofors 
collected $4,000,000 from the United States was not the 
claim on which defendant and deponent’s firm had been 
jointly engaged. Defendant’s counsel in this action in a 
letter to deponent’s Washington attorney dated May 18, 
1959, acknowledged that the action commenced in the 
United States Court of Claims by defendant on behalf of 
Bofors was the ‘‘revived case’’. 


34. According to the moving papers defendant under- 
took the prosecution of the Bofors claim and litigated it 
until July 23, 1958 when a judgment in the amount of 
$4,000,000 was entered against the United States. An ex- 
amination of the cases cited in the moving papers will 
show that defendant was unsuccessful in his efforts on 
behalf of Bofors until he undertook to follow deponent’s 
views about the handling of the claim and instituted suit 
in the United States Court of Claims. It is true, as defend- 
ant emphasizes, that he did not receive any aid from de- 
ponent or deponent’s firm after he undertook alone to 
prosecute the Bofors claim in 1949. The fact is that de- 
ponent had made available to defendant all of his firm’s 
data and legal strategy which apparently were utilized 
by defendant in the Court of Claims. If a request had 
been made by defendant of either deponent or his firm 
for any advice or assistance they would have gladly 
furnished it to defendant. 
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35. Deponent admits that a client may terminate the 
services of a client’s attorney, but deponent submits that 
what happened here was perhaps tantamount to a con- 
spiracy by Wijkander, Batt and defendant or some of them 
to purport to terminate the services of both deponent’s 
firm and defendant in the hope that such purported termi- 
nation would then free defendant from his obligation as a 
joint venturer with deponent’s firm in the prosecution of 
the Bofors claim, thereby giving defendant more than the 
50% share of the compensation he would otherwise have 
been entitled or thereby permitting Bofors to effect a 
saving in legal fees. If the right of defendant to represent 
Bofors were free from doubt, why then did defendant 
admittedly hesitate to accept Wijkander’s proffered re- 
tainer in 1949, 


36. Counsel for deponent have heretofore requested 


defendant to appear in an action against him in Washing- 
ton or New York. This could not be arranged. When 
defendant was traced to Indiana following his discontinu- 
ance of his Washington practice and legal counsel was 
then contacted to undertake the action against him it was 
found that defendant had returned to Washington. De- 
lays in the Marshal’s office prevented service of process 
until July 18, 1960. Defendant’s answer was served on 
August 8, 1960, accompanied by defendant’s motion for 
summary judgment. No opportunity has been afforded 
deponent to avail himself of discovery proceedings to at- 
tack the credibility of the allegations in the moving papers. 
It is respectfully submitted that the unsworn statements 
of Wijkander incorporated in the moving papers are not 
acceptable proof and in any event not acceptable in view 
of the ‘‘errors’’ therein as pointed out, supra. The mov- 
ing papers demonstrate the need for cross-examination of 
defendant, Wijkander and Batt. Certainly their demeanor 
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on the witness stand might well affect their credibility. 
With access to proof on the question of the alleged ter- 
mination of the service of deponent’s firm and the varying 
versions as to defendant’s retainer being solely within 
the control of defendant, it is respectfully submitted that 
defendant has failed to establish that there can be no genu- 
ine issue of fact in this action. Deponent is confident that 
discovery proceedings and cross-examination of defendant 
and his witnesses will enable him ultimately to show that 
what has been done, as alleged above, has been done in 
an effort to deny deponent’s firm and deponent of their 
share of compensation for the work which proved so 
profitable to Bofors. 


37. The moving papers show that it was understood 
between deponent and Wijkander that the compensation 
of deponent’s firm would have some relation to the results 
accomplished. Neither defendant nor deponent was satis- 
fied with the amount billed to Bofors. Each felt that he 
was entitled to more and it is clear that the amount 
billed did not reflect the amount that was to be charged 
by the parties in the event of success. 


38. The claims of all of deponent’s law firm which have 
had or which may have had any connection with the Bofors 
matter have been duly assigned to deponent. A copy of 
such assignment is annexed hereto as Exhibit 1. 


Waenerore, deponent respectfully asks that defendant’s 
motion be denied. 


Wiamourr B. Linker 


(Sworn to by Appellant, September 13, 1960.) 
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Supplemental Affidavit of Wilmurt B. Linker, in 
Opposition to the Motion for Summary Judgment. 
Filed October 12, 1960. 


Sratz or New York ) 
County or New York ( 


SS.: 


Wiumvrt B. Lrvxer, being duly sworn, deposes and 
says: 


1. Defendant alleges in his supplemental memorandum 
that plaintiff does not deny that Wijkander’s letter of 
August 23, 1948 terminated the retainers of deponent’s 
firm and defendant. (Sup. memo, p. 3, citing defendant’s 
affidavit, Paragraphs 3 and 5.) There is no allegation 
by defendant in those paragraphs to that effect. 


2. Plaintiff believes that he has already set forth in his 
prior affidavit of September 13, 1960 that he denied that the 
retainers were terminated when he said in Paragraph 16, 
that ‘‘deponent and defendant worked jointly on the Bofors 
matter’’; in Paragraph 17 that the relationship between 
deponent’s firm and defendant ‘‘was that of joint venturers 
or partners in that matter’’; in Paragraph 19 ‘‘that he 
expected that the parties hereto would jointly handle the 
matter when it was revived and that defendant was aware 
of this’’; in Paragraph 25 that ‘‘both parties were familiar 
with the fact that Wijkander had not written off the Bofors 
claim and that it was merely a question of time before 
the action would be instituted’? and that Wijkander’s 
hesitancy was due to diplomatic relations; in Paragraph 
26 that both parties ‘‘were aware that the matter had not 
been finally dropped’’; and in Paragraph 27 that Wij- 
kander’s letter to defendant ‘‘confirmed deponent’s views 
that Wijkander had not dropped the Bofors claim against 
the United States in 1948’’. Plaintiff in order to preclude 
any doubt about his position, hereby expressly denies 
that Wijkander’s letter of August 23, 1948 terminated 
the retainers by Bofors of plaintiff’s firm and of defendant. 
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3. Defendant did not refer to laches in his Statement 
of Points which accompanied the motion and in his moving 
affidavit did not allege any facts in support of his claim 
of laches. The defendant’s supplemental memorandum 
suggests for the first time that defendant is claiming 
laches. No notice to plaintiff of defendant’s acts herein 
in connection with Bofors or any prejudice to defendant 
are alleged by defendant. In Paragraph 33 of deponent’s 
earlier affidavit deponent stated that neither Wijkander 
nor defendant ever informed deponent or his firm of the 
fact that Bofors or Wijkander had retained defendant to 
continue the prosecution of the Bofors claim against the 
United States. 


(Sworn to by Appellant, October 7, 1960.) 


Minutes of Hearing. 


The above-entitled case came on for hearing on motion 
at 11 o’clock a.m., on Wednesday, October 12, 1960, in the 
United States District Court for the District of Columbia, 
in the Courthouse, at Washington, D. C. 


BrErorE 


Honogaste Georcz L. Hazr, Jr., Judge of the United 
States District Court for the District of Columbia. 


APPEARANCES : 


Hazey BE. Howei, Esquire, and Sine Perrer, Esquire, 
on behalf of the plaintiff; and” 


Wanner W. Garpner, Esquire, for the defendant. 
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The Deputy Clerk: Number six, Linker versus Rhetts. 

Mr. Howell: My partner will be back in just a moment 
Your Honor. 

The Court: Well, let us proceed. He is supposed to 
be here. 

Mr. Howell: My name is Harry E. Howell. I would 
like to ask the permission of the Court to have Sidney 
Pepper, who is the New York partner of our firm, argue 
for the plaintiff in the matter of the defendant’s motion 
for summary judgment. He is a member of the New York 
Bar since 1925, and continuously with our firm, and a mem- 
ber in good standing of the District Court of New Jersey 
and Connecticut, and the Southern and Eastern District 
of New York; the Second Circuit Court of Appeals of 
New York, and of the Supreme Court. 

The Court: I will be happy to have him argue the case 
if he is here. 

Mr. Howell: Thank you, sir. 

The Court: This is the defendant’s motion for sum- 
mary judgment. 

I have read this file and I am prepared to hear from 
the plaintiff in this case. 

Mr. Howell: I hope my partner will be here in a moment, 
Your Honor. 

The Court: Now, I have announced to the defendant 
that I have read. the file in this case and I would like 
to hear from the plaintiff. 

Mr. Pepper: Yes, Your Honor. 

I have submitted a supplemental memorandum. 

The Court: I have read your supplemental memoran- 
dum. 

Mr. Pepper: General Delafield was the head of a firm 
of lawyers in the City of New York in 1941, and at that 
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time he was engaged by the Swedish armament firm of 
Bofors, the inventors and manufacturers of the Bofors 
aircraft gun to make a licensing agreement with the United 
States Navy. That contract was negotiated in 1941 and 
executed at that time. 

Subsequently in that year the Delafield firm informed 
the Bofors people that the United States in their opinion 
had breached the licensing agreement, and that notices 
should be given to the various departments of the United 
States to that effect. 

The Bofors people authorized the Delafield firm to 
do so and notices were served. 

The response of one of the governmental officials was 
that General Delafield should tell his client to jump into 
the lake. 

With that sentiment, and with the United States then 
being in the war, the Swedes decided that it would be 
best to wait until the war was over. The United States 
used the Bofors gun extensively and very successfully. 

Upon the termination of the war, the Bofors Company 
requested that the Delafield firm once more resume its 
efforts to obtain fair compensation from the United States. 

These efforts were not successful, and one of the di- 
rectors told the Delafield firm that they could let it ride 
for the time being, that the matter was not urgent. 

About a year or two later, the matter was again taken 
up with the Government, and these negotiations could not 
be consummated, that is, no settlement could be reached. 
At or about that time, Mr. Wijander, the president of 
the Bofors Company, had called Mr. Linker’s attention— 
Mr. Linker is the plaintiff herein and one of the partners 
of the Delafield firm to whom the action has been assigned. 

Mr. Wijander had told Mr. Linker that a gentleman 
named Batt, who was president of SKF, and a former War 
Production official, was in a position to help the Bofors 
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Company collect fair compensation for its claims. In 
effect he said that Mr. Batt could apply some pressure. 

Mr. Linker advised the Swedes that they did not wish 
to employ anyone to exert any pressure. Subsequently, 
Mr. Linker was instructed by Mr. Wijander to contact 
Mr. Batt in Philadelphia. He did contact Mr. Batt, and 
Mr. Batt told him that the defendant herein was a New 
Deal lawyer, who was aggressive and capable—very com- 
plimentary. He said he had many friends, and he had 
been in the Department of Justice, and he knew his way 
around. He also mentioned that Mr. Rhetts had done 
legal work for him and that he had been his former 
assistant in the War Production Board. 

Again nothing happened, and then Mr. Linker got fur- 
ther instructions to go ahead and proceed with Mr. Rhetts. 
Mr. Linker called upon Mr. Rhetts and associated him. 

The Court: I am familiar with the facts in this case. 
In fact, I have. read all the papers filed in the case, and 
the crux of this case is that letter of August 23, 1948, 
from Wijander to Delafield, to the Delafield firm, and 
whether or not that letter and the subsequent payment of 
the fee charged did not terminated the employment. It 
seems to this Court that it did, and that it was absolutely 
terminated at that time, and that thereafter the defendant 
in this case was employed by Bofors and went ahead 
and prosecuted the claim and got judgment. 

Now, I would like you to address yourself to that par- 
ticular point. 

Actually, the only issue which you say is contested 
here is whether or not the relationship was terminated on 
August 23, 1948, or about that time. That is really the 
only thing that is at issue here, isn’t it? 

Mr. Pepper: Substantially. 

The Court: Substantially. 

Mr. Pepper: That letter of August 23, 1948, according 
to the affidavit, and according to Mr. Linker’s understand- 
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ing, did not terminate the relationship. His affidavit sets 
forth his view very clearly on that point. Be that as 
it may, that affidavit is not disputed. There is a statement 
in the memorandum of the defendant that they do not 
dispute any of the facts alleged in the affidavit. 

So we have beyond dispute, Mr. Linker’s— 

The Court: Well, that affidavit is not as to the fact. 
That affidavit is as to an interpretation. I mean, the 
particular part you are talking about. 

Mr. Pepper: Well, we are going at Mr. Linker’s state 
of mind. The question is—it takes two people to wind 
up this joint venture. Mr. Linker did not believe that this 
joint venture was wound up, and Mr. Rhetts concedes 
that Mr. Linker did not believe it was wound up. 

The Court: I think Mr. Wijander is the one that could 
terminate this relationship. 

Mr. Pepper: If Your Honor please, the crux of this 
matter is this: Mr. Wijander, the president of the Bofors 
Company, purported to terminate the retainer. Every 
client has an absolute right to discharge his attorney. We 
do not dispute that. 

We say that Mr. Wijander could not terminate the 
joint relationship, the joint adventure that existed between 
the plaintiff’s firm and the defendant. Mr. Wijander was 
not a party to that joint adventure. He was merely the 
client. 

Now, what are the facts here? The parties when they 
got their $20,000 fee in 1948 knew that this thing was 
not over. Mr. Wijander had told them it was not over. 
It was over as far as Mr. Wijander said, for the moment. 
This had happened three times before. 

These Swedes were subject to diplomatic pressures. 
Their country is a small country. They only have seven 
million people, and you cannot dictate to the United States 
—I am sorry—that was the impression of the Swedes. 
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Whether that was right or wrong, that was their im- 
pression. They decided that they would suspend the thing. 

Now, we charge in our papers that that suspension was 
not in good faith. May be it is not our concern, but in 
any event, Mr. Linker did not believe that he was through 
with the Bofors Company. There are expressions set 
forth in the affidavit as to why he didn’t believe it ter- 
minated, and there was no dissent by Mr. Rhetts. In fact, 
I would say that Mr. Rhetts shared his views. 

Now, let us test that further. Right after the so-called 
discharge letter is written, Mr. Wijander’s good friend 
and client of Mr, Rhett’s goes to Sweden. He revives 
the matter with Mr. Wijander. This is information that 
we were not possessed of until after this action was in- 
stitated. This is information disclosed by the defendant 
on this motion for summary judgment. 

We now find Mr. Batt going to Sweden and discussing 
this case with Mr. Wijander. 

What happened then? Mr. Wijander writes to Mr. 
Bhetts that he wants him to act for him, and please keep 
this confidential. We say: Confidential from whom? At- 
torney-client communications we all know are confidential. 
Presumably Mr. Wijander wanted it kept confidential 
from Mr. Linker. 

The Court: Well, suppose he did? 

Mr. Pepper: Granted, Your Honor. 

Now, we have Mr. Wijander coming over to this country 
and calling upon Mr. Rhetts, and Mr. Rhetts tells Mr. 
Wijander: Mr. Wijander, I cannot accept your retainer, 
if the Delafield firm is still working for you. 

Now, why did Mr. Rhetts say this? He knew of this 
joint venture that existed between the two of them. If 
he had a doubt in his mind about the joint venture having 
been terminated, then his inquiry was proper. If he knew 
that— 
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The Court: Wouldn’t his inquiry have been proper 
under the circumstances if no joint venture ever existed, 
which incidentally I think is very doubtful in this case, 
but merely knowing that the New York firm had repre- 
sented him at one time, professional ethies would have 
required that he act if they were still retained, whether 
there had ever been a joint venture or whether he had 
ever been in the case at all? Wouldn’t that be true? 

Mr. Pepper: ‘Well, I don’t know what Mr. Rhetts’ 
understanding of professional ethics was. I say that we 
have more than merely professional ethics. We have an 
actual partnership between two attorneys. 

Now, the Circuit Court here for the District has held 
that the utmost candor is required of one partner in his 
dealings with another partner, and in their dealing with 
the subject matter of that partnership, I think we have 
a stronger situation than candor. 

If I may submit, as one District Court has said, that 
an attorney placed the way Mr. Rhetts was could be sub- 
ject to more drastic discipline. 

Now, we are not trying to discipline Mr. Rhetts. All 
we want is a fair share of the compensation that was 
received. We did the work here, I think, I say ‘‘we,’’ 
I mean Mr. Linker. It was Mr. Linker’s brilliance that 
developed the means of recovery from the United States 
Government, and the amount recovered was not a piddling 
* sum, Your Honor. It was four million dollars. 

I say, Your Honor, that if Mr. Rhetts had felt motivated 
by ethical considerations, he would not have asked Mr. 
Wijander: Have you notified the Delafield firm what 
you are going to do? 

And when Mr. Wijander said, no, it would have been 
a very simple thing for Mr. Rhetts to have telephoned 
Mr. Delafield, or General Delafield, or Mr. Linker, with 
whom he had many contacts, and said: General, or Mr. 
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Linker, do you mind if I take this case? What is more, 
he didn’t even write to them. 

The Court: Why should he? 

Mr. Pepper: Well, Your Honor, I submit, I think there 
is, if I may paraphrase the rule of this Circuit Court 
for the District of Columbia, Mr. Rhetts was under an 
obligation to do that very thing. Irrespective of how we 
may feel about the ethics of attorneys, I say that there 
was a mandatory obligation on Mr. Rhetts to do it, and 
it is not my word, it is the word of the Circuit Court 
of Appeals for this circuit. 

Now, I submit, Your Honor, if Mr. Rhetts had been 
motivated solely by ethical considerations, he would have 
done something, or perhaps by his standards, he would 
have ignored it, the way he did do it. Whatever it is, 
there is an issue of fact here, Your Honor, and all we 
ask is that we have our day in court. 

Now, I think, furthermore, that there was a very bad 
conspiracy, if I may characterize that. I don’t know 
whether there was a division of fees or what the reason 
was for trying to cut out a partner. Mr. Rhetts had been 
dissatisfied with the compensation he had received before. 
We have run into this thing time after time in other 
eases where two parties working together decide that one 
will work separately and perhaps get a hundred per cent 
of the fee. 

Now, if people want to be selfish, they can try it and 
get away with it perhaps. This thing was concealed from 
us for ten years, and it was only by reason of the publicity 
attendant upon the recovery of the four million dollars 
judgment against the United States that we learned of it. 

Certainly Mr. Rhetts knew how to write. He wrote 
many letters before this time. He telephoned constantly 
to Mr. Linker before that time, and all of a sudden he is 
unable to use the telephone or unable to write. Now, 
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Your Honor, we submit that that is not the behavior of 
a man who is trying to be ethical or trying to be honest 
with his partner. That is the behavior of a man that 
is trying to hide something from his partner. Perhaps it 
is consistent with Mr. Wijander’s instructions to keep it 
confidential. 

The Court: I don’t know where you get this partner 
business from. 

Mr. Pepper: Well, Your Honor, these are not my 
words. The Circuit Court for this district, for the District 
of Columbia— 

The Court: The Circuit Court has not decided that 
on these particular facts any partnership was created. 

Mr. Pepper: Well, Your Honor, in the Libby case 
decided only a couple of years ago, the Court here, the 
Cireuit Court said: Two or more persons who join in a 
particular business enterprise for profit create a joint 
venture and that relationship may be inferred from the 
conduct of the parties. 

I submit, Your Honor may disagree with me as to 
whether that conduct may be inferred, but I submit that 
that question cannot be resolved by Your Honor sitting 
here and solely on the basis of affidavits. We have a 
right to cross-examine these people, and we have a right 
to seek discovery proceedings. We have the right to ask 
Mr. Rhetts whether he is telling the truth. In fact, Mr. 
Bhetts does not dispute our words. It is only his counsel 
who disputes our words, and counsel cannot speak on a 
motion for summary judgment on behalf of the party who 
is opposing that motion. 

I have a Fifth Cirenit Court case to that effect, Your 
Honor, which I will be glad to cite, which is cited in my 
papers. It was a decision by Judge Brown in the Circuit 
Court of Appeals at New Orleans, that counsel cannot 
in memoranda state apparently persuasively that their 
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client is innocent of wrong doing. It is up to the client 
to come forward and state that under oath. 

I say Mr. Rhetts has not done that, and we have a right 
to develop facts at the trial to show that our version 
cannot be contradicted by Mr. Rhetts. 

Now, Your Honor knows, and your learned colleague, 
Judge Holtzoff has said, that the question of credibility 
is not to be determined on this motion. The question is 
whether beyond a doubt Mr. Rhetts has demonstrated that 
we cannot succeed under any theory whatsoever. 

I submit, Your Honor, that my authorities, including 
the Supreme Court of the United States and the Circuit 
Court of Appeals for the District of Columbia, agree with 
me that we can establish a case. 

Now, Your Honor may infer, and it may well be that 
Your Honor as the trial judge, that you may decide against 
us, but I respectfully suggest to Your Honor that we 


still have the right to test this out by the whole protective 
process given us by the Rules of Civil Procedure and 
by our Constitution, namely, that we have the right to 
have our day in court. 

I don’t know whether I have answered all Your Honor’s 
particular questions, but I will be glad to answer any 
further questions. 


Oprsion oF THE CouRT 


The Court: I think as to the facts in this case, the 
actual facts, there is no dispute, but as far as I can see, 
the only dispute is as to the interpretation of the law based 
on those facts. There is no real dispute as to the facts. 
Both sides assert the same facts, and on the basis of 
those facts, it is the opinion of this Court that the defend- 
ant is entitled to summary judgment, there being no 
material issue of fact; and the Court will make a finding, 
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set forth in the defendant’s requests, one through six, 
except in making the findings of fact, you will eliminate 
the argument and restrict it to the facts themselves, and 
you will present findings and conclusions in the order. 

Mr. Pepper: Your Honor, I haven’t seen the requests 
. for findings of fact. 

The Court: Well, I assume the papers in this case 
have been served on you. This was a paper filed Septem- 
ber 30, 1960, which is headed, ‘‘There is no material issue 
of fact.’? 

Was that not served on you? 

Mr. Pepper: Well, may I respectfully call Your Honor’s 
attention to the fact that there again it is counsel speaking 
here. If this is a request for findings of fact—is that 
document going to be incorporated in the record? 

The Court: That is right. That document is already 
in the record. 

Mr. Pepper: But is that one of the papers in it, Your 
Honor? 

The Court: Let me suggest to counsel for the defend- 
ant that in his pages one to almost the bottom of three, 
he has nine paragraphs, which eliminating some of the 
argument, set forth the essential facts as I understand 
this case, and as I find in this case. Therefore in pre- 
senting his findings of fact he may present separate find- 
ings which will contain those ultimate facts, which the 
Court finds. 

The Court finds and concludes as a matter of law that 
the defendant is entitled to summary judgment, and that 
will be in the papers likewise. Then there will be an 
order granting the motion for summary judgment. 

Mr. Pepper: Your Honor perhaps is not aware that 
we have submitted a supplemental affidavit challenging 
these facts. 

The Court: You don’t challenge the facts. 
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Mr. Pepper: Pardon me, Your Honor? 

The Court: I say: You don’t challenge the facts, 
as I see them; you are challenging the interpretation of 
the facts. 

You don’t challenge that the letter, for example, was 
written which this Court interprets as terminating the 
relationship. You don’t question that was written. 

Mr. Pepper: I don’t deny— 

The Court: You don’t question that the fee of $20,000 
additional was asked, and that it was divided between 
the two of them on the agreement that was mentioned. 

You don’t question that, and you don’t question any 
of the essential facts here as I see them. 

In any event, that is the decision of the Court. 

Do you understand what the Court has said? 

Mr. Gardner: I will present the finding as part of 
the order. 

The Court: You will present it with the order. 

Mr. Pepper: May I clarify one question? Is this 
colloquy between us part of the record? 

The Court: Of course. 

Mr. Pepper: May I incorporate it in the record? 

The Court: Why certainly you may incorporate it. If 
you go up on appeal, you can incorporate it; everything 
that has been said, including what I am saying now. 


(Thereupon the instant hearing was concluded.) 


53 


Certificate of Official Court Reporter. 
UNITED STATES DISTRICT COURT 


For roe District or CoLuUMBIA 


I, Exnest Marxwatter, official court reporter for Tae 
Untrep States Disreicr Court ror THE Disraict or CoLum- 
Bia, do certify that the foregoing is the official transcript 
of the testimony adduced and proceedings had in said 
Court in Linker vs Rhetts, Civil Action No. 1981-60, On 
Oct. 12, 1960. 

Eexnest MarKwaLter 
Official Court Reporter 


Findings of Fact and Conclusion of Law. 
Filed October 21, 1960. 


This case having been heard on defendant’s motion for 
summary judgment, and based upon the affidavit of de- 
fendant in support of said motion and the affidavits of 
plaintiff in opposition thereto, and oral argument on said 
motion held on October 12, 1960, the Court hereby makes 
the following findings of fact and conclusion of law: 


Fryprnes oF Fact 


1. Aktiebologat Bofors in 1941 retained Delafield, 
Marsh, Porter & Hope with respect to its claims against 
the United States under a 1941 license to make, use and 
have made in the United States the Bofors process for 
manufacture of antiaircraft guns; the asserted breach of 
the license or the infringement of the secret process was 
the manufacture of the guns for use by other governments. 
Delafield served notices of Bofors claims and was instructed 
by Bofors to do nothing further until the close of the war. 
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2. In 1945 Bofors requested Delafield’s advice in con- 
nection with negotiations for a friendly settlement, and 
Delafield made appointments with Government officials and 
represented Bofors. No decision was reached by the Gov- 
ernment officials. 


3. Wijkander, President of Bofors, upon the advice of 
W. L. Batt, a former Government official, suggested to 
Delafield that defendant be associated for purposes of 
negotiating with the Government officials. Plaintiff on 
June 11, 1947, discussed the matter with defendant who 
agreed to do so. No arrangements as to fees were made; 
plaintiff said that when he ‘‘would send Bofors a bill he 
would include a fee for defendant.”’ 


4, Defendant thereafter entered into active negotiations 
with the Government officials. They were conducted almost 


entirely by defendant, although he was in constant com- 
munication with and was advised by Delafield. On July 
26, 1948, the Bofors claims were finally and definitely 
rejected. Delafield so advised Wijkander. 


5. Wijkander on August 23, 1948, wrote plaintiff: 


We are of the same opinion as you, that at present 
there is nothing more to be done in the matter to reach 
a voluntary agreement. As we do not wish to bring 
a suit to court under the present conditions, we see 
nothing else but to break off the negotiations for the 
time being, and not to spend any further work on 
this matter. 


We thank you for the work you have done on our 
behalf, and ask you kindly to let us know the amount 
you have charged for your work. incl. Mr. Rhetts. 

Finally, we wish to state that it is possible that we 
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might in time have the opportunity of reverting to 
the matter, which has now been dropped. 


Plaintiff on September 1, 1948, sent defendant a copy of 
this letter and, in his covering letter said: 


I had no definite arrangement with Mr. Wijkander 
as to the amount of compensation, but that it was 
more or less understood that our charges would have 
some relation to the results accomplished. In view 
of the most unfortunate result of the negotiations 
I feel, in order to retain the goodwill of the Bofors 
Company, that we should keep our charges as low 
as possible. I think this would work out to our mutual 
advantage in the long run. 


I therefore suggest that you check your time and 
disbursement records and I will telephone you next 
Tuesday or Wednesday to discuss the amount of the 
bill. 


Plaintiff and defendant agreed a $20,000 statement, in addi- 
tion to $5,000 already paid Delafield, should be sent Bofors. 
They did not immediately agree on the division among 
themselves. Sometime thereafter Bofors paid the fee and 
inquired as to the period of limitation for Court of Claims 
action, noting that for the time being suit was not in- 
tended. Plaintiff after a review of the Delafield time, on 
November 14, 1948, wrote that $15,000 to Delafield and 
$10,000 to defendant, or an equal division of the final 
$20,000, would represent a proportionate payment of their 
time charges. He enclosed a check in the indicated amount, 
and concluded ‘‘that it had been a pleasure to have had 
the benefit of your cooperation in this case, and I hope 
that opportunities will arise in the future for us to work 
together.’? Defendant on November 17, 1948, replied that 
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he had earlier indicated that he was content to abide plain- 
tiff’s judgment as to the fee, and concluded ‘‘I share your 
hope that opportunities may arise for further collaboration 
between us.’ 


6. Plaintiff alleges and defendant does not contest that 
Bofors had not finally abandoned the course of suit against 
the Government. Defendant alleges and plaintiff denies 
that Wijkander’s letter of August 23, 1948, terminated 
the retainers by Bofors both of Delafield and of defendant. 
Plaintiff alleges and defendant does not on this motion 
deny that plaintiff himself expected that, when the matter 
was revived, Delafield and defendant would jointly handle 
it. 


7. In October 1949 defendant was retained by Bofors 
to prosecute the claim further. After extended litigation 


in the District Court and the Court of Appeals for the 
District of Columbia and in the United States Court of 
Claims, an agreed judgment for Bofors in the amount 
of $4,000,000 was entered in the Court of Claims. Plain- 
tiff asserts an interest in any fee paid defendant, on the 
theory that they were and remained joint venturers. 


Conciusion oF Law 


The Court concludes that there is no genuine issue of 
material fact and that the defendant as a matter of law 
is entitled to judgment. 


G4. L. H. J. 
Judge. 


October 21, 1960. 
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Order. 
Filed October 21, 1960. 


The Court having considered defendant’s motion for 
summary judgment and supporting affidavit and plaintiff’s 
affidavits in opposition thereto, having heard argument 
thereon on October 12, 1960, and having this day entered 
its findings of fact and conclusion of law, hereby 


Orpers, That the complaint be and hereby is dismissed. 
G. L. H. J., 
Judge. 
October 21, 1960. 


Notice of Appeal. 
Filed November 16, 1960. 


Norice 1s HEREBY GIVEN that Wilmurt B. Linker, plain- 
tiff above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit 
from the final judgment entered in this action on October 
21, 1960. 


DeWrrt, Perper & Howe. 


By 


Harry E. Howell, 
A Member of the Firm 
1908 Que Street, N.W. 
Washington 9, D.C. 
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Statement of Questions Presented 


1. Where a firm of attorneys handling a large claim, at 
the suggestion of the client, associates another attorney 
to act jointly with the firm in the handling of the claim 
with an equal division of compensation, is there a joint 
venture between the firm and the other attorney for the 
handling of the claim? 


2. Does a joint venture between attorneys to handle 
a client’s claim terminate as a matter of law when the 
client purports to drop the matter of the claim ‘‘for the 
time being’, and thereby permit one of the joint ven- 
turers, retained separately by the client to become free 
of any obligation to his joint venturer whose information 
and legal skills he uses in the successful collection of 
the claim? 


3. If the answer to question 2 be in the affirmative, 
would the answer be the same where, as herein it is charged 
by appellant and not denied by appellee, that the pur- 
ported dropping of the claim was the result of an ar- 
rangement, tantamount to a conspiracy, made by the 
appellee and another with the client’s president by which 
the appellee would be enabled to retain for himself more 
compensation than he would be entitled to as a joint 
venturer? 


4. Was the joint venture attorney who continued to 
handle the client’s claim and who received very substan- 
tial compensation for the collection of $4,000,000 on behalf 
of the client by the employment of his joint venturer’s 
knowledge and skill, free of any duty to account to his 
joint venturer for the compensation he received? 


5. Was it proper for the Court below to try the action 
on affidavits and to make Findings of Fact and Conclusions 
of Law without affording appellant an opportunity to 
examine appellee in discovery proceedings or at the trial 
when the charge of the breach by the appellee of a fidu- 
ciary duty by an arrangement prejudicial to the appellee 
and tantamount to a conspiracy was not denied? 


Jurisdictional Statement 
Statement of the Case 
Statement of Points 


Summary of Argument 
ARGUMENT: 


Post 1. The relationship between parties who 
join in an enterprise for profit, such as the 
joinder of appellant’s law firm with appellee 
to earn legal fees in the handling of the Bofor’s 
claim against the United States, was that of 
joint venture 


Porrr 2. The joint venture between appellant’s 
law firm and appellee did not terminate in 1948 


Port 3. Appellee in any event was under a duty 
to account to his joint venturer 


Port 4. Appellee as the moving party did not 
meet the burden on him to show that appellant 
could not prevail under any circumstances ... 


Conclusion 


iii 
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United States Court of Appeals 


FOR THE Disrricr or CotumsBia Circuit 


No. 16,103 


es 


Wuoourr B. Livxer, 
Appellant, 
v. 


Cuartes Epwarp RHETTs, 
Appellee. 


_ 


Jurisdictional Statement 


The complaint and answer herein are the sole pleadings 
(JA 1-7). They show that appellant and his assignors 
are all citizens of the State of New York and that appellee 
is not a citizen of the State of New York, but is a resident 
of the District of Columbia. The matter in controversy 
is a joint venture between the parties relating to a claim 
of a Swedish company, commonly referred to as Bofors, 
against the United States of America. Appellant asks 

“an accounting by appellee for a legal fee received by ap- 
pellee by reason of the collection of $4,000,000 from the 
United States of America on said claim (JA 1-3). 


Title 28, Section 1332 of the United States Code. 
Appellee served a motion for summary judgment with 
his answer (JA 4, 10). The District Court granted the 
motion and dismissed the complaint from which appellant 
duly appealed (JA 57). 


Title 28, Section 1291 of the United States Code. 
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Statement of the Case 


This is an appeal from an order of the United States 
District Court for the District of Columbia (Judge George 
L. Hart, Jr.) which granted appellee’s motion for sum- 
mary judgment (JA 57). 


Appellee’s motion was served simultaneously with ap- 
pellee’s answer (JA 4, 10). Appellee filed an affidavit 
setting forth his version of the facts (JA 11). Appellee 
annexed thereto various exhibits (JA 16-27). Appellant 
filed two opposing affidavits setting forth facts in support 
of his cause of action, which differed materially from 
appellee’s version and challenged the accuracy of appellee’s 
quotation of Exhibit 1 attached to appellee’s moving affi- 
davit (JA 22, 32, 33, 40). 


Appellee admitted allegations in paragraphs 7, 8 and 
14 of the complaint and denied allegations in the remaining 
paragraphs (JA 4-6). 


Appellant’s charge that the arrangement between the 
appellee and their client was tantamount to a conspiracy 
was not denied by appellee (JA 38). 


The foregoing is specifically brought to the attention 
of the Court in connection with its consideration of the 
two sets of facts set forth in the respective affidavits of 
the parties hereto. 


Appellant’s statement of the facts as made by him under 
oath herein (JA 27-41) are as follows: 


He was admitted to the Bar of the State of New York 
in 1927, has actively practiced law since then and is a 
member of the law firm of Delafield, Hope, Rich, Linker 
& Blane with offices at 15 William Street, New York, New 
York (JA 27, 28). 


In or about 1941 his partner General John Ross Dela- 
field and their then law firm of Delafield, Marsh, Porter 
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and Hope were retained by the Swedish armament firm of 
Aktiebologat Bofors, more commonly referred to as Bofors, 
to represent it in connection with a license agreement per- 
mitting the United States to make, use and have made in 
the United States an anti-aircraft gun which Bofors had 
developed and was marketing (JA 28). 


Appellant, as a member of the said law firm, worked 
closely in the matter with his partner General Delafield 
and has personal knowledge of all the facts herein, except 
as otherwise specifically stated (JA 28). 


The license agreement from Bofors to the United States 
was negotiated and executed in 1941 (JA 28). 


Later that year, appellant informed Bofors that the 
United States was, in his opinion, violating the said license 
agreement by manufacturing Bofors guns for use by other 
Governments; that such manufacturing constituted a vio- 
lation of the said license agreement; that notices should 
be served upon the United States and its agencies to 
protect its rights and that an action in the United States 
Court of Claims should be brought against the United 
States for the violation of the license agreement (JA 28). 


Thereafter, Bofors authorized appellant’s firm to serve 
the said notices which were duly sent to the Secretary of 
the Navy, the Secretary of the Army, and Harry L. Hop- 
kins, who was then Lend-Lease Administrator and to 
corporations manufacturing the guns for the United 
States. Hopkins replied by recommending that Bofors be 
told to ‘‘jump in the lake’’ (JA 28). 


Bofors thereafter informed appellant’s firm that it did 
not wish to take any further steps in the matter until 
the then World War II was over (JA 29). 


In August 1945 after World War II ended in Europe 
Bofors contacted appellant’s law firm about the matter 
indicating that it preferred a friendly settlement. Ap- 
pellant acknowledged the letter of Bofors and reminded 
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Bofors that the only Court in which the action could be 
brought was the United States Court of Claims (JA 29). 


Thereafter, Mr. Sverre Rison Schlman, a Verkst Di- 
rector of Bofors and upon information and belief, the 
present President, called upon the appellant for his views. 
Appellant suggested negotiations for a settlement, which 
were thereupon instituted. Liability of the United States 
was denied in the negotiations and when Bofors was so 
advised it replied that settlement of the question was not 
urgent (JA 29). 


When Bofors later decided to proceed with the settle- 
ment efforts, appellant arranged for appointments at 
Washington with Government representatives. Such ap- 
pointments were made and kept without any decision by the 
Government on the Bofors claims (JA 29). 


Thereafter, E. Wijkander, the President of Bofors, from 


time to time suggested that appellant contact his friend 
W. L. Batt of Philadelphia, so that Batt, as a former 
Government official, could apply pressure on behalf of 
Bofors (JA 29). 


When the Government again indicated that it would not 
recognize the claim of Bofors and would not arbitrate the 
matter, appellant again informed Bofors on May 23, 1947 
that unless a settlement could be effected, the only remain- 
ing recourse of Bofors would be either a suit in the United 
States Court of Claims or the presentation of its claim 
through diplomatic channels, assuming that the strained 
relations between Bofors and the United States Govern- 
ment were ameliorated and further that he had not com- 
municated with Batt as he had not up to then deemed it 
advisable (JA 29, 30). 

Wijkander on May 27, 1947 requested appellant to call 
upon Batt. Before appellant could do so Batt contacted 
appellant and invited him to call upon him in Philadelphia. 
Batt suggested that appellant speak to the appellee who 
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had been his former legal assistant while Batt was working 
with the Government, and informed appellant that appellee 
might be able to assist appellant (JA 30). 


Thereafter, appellant called on appellee who expressed 
the belief that he could be of assistance. Appellant in- 
formed him that he did not know whether or not appellee’s 
assistance would be required and he would put the matter 
up to Bofors. ‘Wijkander subsequently authorized appel- 
. lant to employ appellee as associate counsel, if appellant 
thought he could be of assistance (JA 30). 


On August 4, 1947 Batt telephoned appellant, stating 
that he had seen Wijkander in Sweden for several hours, 
that they had reviewed the whole matter and that Batt 
had informed Wijkander that it would be most advisable 
for appellant’s firm to bring appellee into the picture. 
Thereafter appellant telephoned appellee and informed 
him that appellant desired his assistance and that when 
appellant would send Bofors a bill he would include a 
fee for appellee. Following that conversation appellant 
made available to appellee all the basic information and 
legal theories which the Delafield firm had developed 
(JA 30). 


Thereafter appellant and appellee worked jointly on the 
matter. Appellant communicated to appellee his views as 
to how the Bofors claim should be handled. Appellant 
also kept Batt informed of developments (JA 30, 31). 


The relationship between appellant’s firm and appellee 
for the joint handling of the Bofors claim was that of 
joint venturers or partners in that matter. This was con- 
firmed from time to time by appellant in his conversations 
with appellee (JA 31). Moreover this relationship of joint 
venturers or partners between the parties was not denied 
under oath by appellee. 


Thereafter the parties again submitted the Bofors claim 
to the Government officials concerned therewith and were 


6 


again turned down, of which fact appellant advised 
Wijkander on July 27, 1948. Batt who had shortly before 
conferred with Wijkander in Sweden, was also informed of 
this and expressed the view that the only remedy left was 
litigation. Wijkander replied to appellant that Bofors did 
not wish to bring a suit under the then conditions; that 
negotiations for a settlement should be broken off; that 
appellant should submit a bill for his services including 
those of appellee and that it was possible that ‘‘we might 
in time have the opportunity of reverting to the matter 
which has now been dropped’”’ (JA 9). Note: In the Joint 
Appendix (JA 31), the word ‘‘not’’ should be ‘‘now.’’ See 
Wijkander’s letter, Ex. 1 (JA 9). 


Appellant sent copies of Wijkander’s letter to both 
appellee and Batt. In his letter to appellee appellant said: 


“¢As you will recall when we first discussed your col- 
laborating with us in the handling of this matter, I 
told you I had no definite arrangement with Mr. 
Wijkander as to the amount of compensation, but that 
it was more or less understood that our charges would 
have some relation to the results accomplished. In 
view of the most unfortunate result of the negotiations 
I feel, in order to retain the goodwill of the Bofors 
Company, that we should keep our charges as low as 
possible. I think this would work out to our mutual 
advantage’’. (JA 31, 32) 


As the District Court ‘‘Found’’ in its ‘‘Findings of 
Fact’’, Bofors did not abandon its claim against the Gov- 
ernment and appellant expected that when Bofors revived 
the matter both parties would jointly handle it (JA 56). 


Pursuant to the request of Bofors to submit a bill for 
their joint services, appellant discussed with appellee the 
fee to be charged Bofors by both of them. Appellee under- 
took to talk to Batt to obtain Batt’s ideas on the reason- 
ableness of the fees to be billed to Bofors. On September 
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27, 1948, appellee called appellant to suggest a figure 
which had been fixed between appellee and Batt and stated 
that Batt would write to Wijkander about the fee. When 
appellant suggested a 50-50 split of the fee, appellee 
wanted a higher percentage but finally agreed to the 50-50 
division. Later in the day appellee called to state that 
Batt felt that a total fee of $20,000 would be satisfactory 
to Wijkander and that appellee would request Batt to write 
Wijkander to that effect (JA 32). 


Wijkander on behalf of Bofors paid the $20,000 sug- 
gested by Batt with the comment that it was a little 
higher than Bofors had wanted it. At the same time he 
inquired of appellant concerning the time limitations for 
starting the action in the United States Court of Claims 
and stated that ‘“‘for the time being’’ they did not intend 
to sue but that they wanted to know their legal position 
in that respect (JA 32). 


The fee was divided equally between the parties (JA 
32, 33). 


It was not long after that before Batt visited Wijkander 
in Sweden and discussed with him the Bofors claim against 
the United States. Information of this visit was only 
communicated to appellant by the motion papers and in 
particular Exhibit E attached to the moving papers (JA 
34, 35). 


Wijkander in his letter of July 22, 1949 (Exhibit E, JA 
21) to Rhetts stated that he planned to confer with both 
Batt and appellee at Washington and that he wished to 
know that appellee would be available. Wijkander also 
stated that he wished to have appellee’s assistance as an 
adviser in connection with the claim against the United 
States (JA 35). 


Thereafter, in late 1949, Wijkander and appellee had 
several discussions in Washington on the further prosecu- 
tion of the Bofors claim against the Government by ap- 
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pellee without appellant’s firm. Appellee told Wijkander 
that he ‘‘could not undertake to accept a retainer from 
him if Bofors was still represented by appellant’s firm’’ 
(JA 14). 


In making that statement to Wijkander, appellee ad- 
mitted that he as well as appellant did not understand 
that appellant’s connection with the matter ceased upon 
the writing of the Bofors letter of August 23, 1948 (JA 
8, 56). 


According to appellee Wijkander informed him that 
Wijkander felt entirely free to retain any lawyer. Ap- 
pellee with that alleged assurance expressed the view that 
he likewise felt free to accept a retainer from Bofors under 
the circumstances. Appellee, however, seemingly had 
some doubt about the matter and asked Wijkander to ad- 
vise appellant’s firm of the fact that he had been retained. 
Allegedly because of Wijkander’s agreement to do so ap- 
pellee states he did not himself inform appellant of that 
fact (See moving affidavit para. 6.) (JA 36, 37). 


Neither Wijkander nor defendant ever informed appel- 
lant or his firm of the fact that Bofors or Wijkander had 
retained appellee to continue the prosecution of the Bofors 
claim against the United States. Concededly the collection 
of $4,000,000 from the United States after 1958 was on the 
same claim that the parties had jointly handled before 
(JA 37). 


Appellee was unsuccessful in collecting the Bofors claim 
prior to 1958 until he employed the legal tactics formu- 
lated by appellant’s firm and the information and legal 
knowledge acquired by him from appellant’s law firm. 


Before the commencement of this action the Delafield 
and its successor firms assigned to appellant, all monies 
due them from appellee and all claims they now have 
against appellee arising out of the relationship that existed 
between them and appellee in connection with the Bofors 
elaim (JA 3). 
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Statement of Points 


The Court below should not have granted Rhetts sum- 
mary judgment herein (1) in view of the uncontradicted 
showing by appellant that there are issues of fact to be 
tried by a jury; and (2) in the absence of a showing by 
Rhetts that he is entitled to judgment as a matter of law. 


Point 1. The relationship between parties who join in 
an enterprise for profit, such as the joinder of appellant’s 
law firm with appellee to earn legal fees in the handling 
of the Bofors claim against the United States, was that 
of joint venture. 


Point 2. The joint venture between appellant’s law firm 
and appellee did not terminate in 1948. 


Point 3. Appellee in any event was under a duty to 
account to his joint venturer. 


Point 4. Appellee as the moving party did not meet 
the burden on him to show that appellant could not prevail 
under any circumstances. 


Summary of Argument 


When appellant, who had been retained by Bofors in 
1941 to prosecute a claim against the United States, at the 
request of the client, associated the appellee in the case in 
1947, the relationship of a joint venture was established. 


The fact that the initial recommendation of the appel- 
lant that suit be brought in the U. S. Court of Claims was 
held in abeyance by the client for various reasons until 
1949 when his decision to follow appellant’s recommenda- 
tion was communicated to the appellee and the fact that 
in 1948 fees were paid for the work up to that point, did 
not terminate the joint venture. 
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Further, the fact that appellee did not call on the ap- 
pelant for assistance in the trial of the case did not relieve 
the appellee from his duty to account to his joint venturer. 


Further, appellant has shown facts indicating a breach 
of fiduciary trust arising from an arrangement tantamount 
to a conspiracy and the appellee did not meet the burden 
on him to establish the facts with such clarity that the 
appellant could not prevail and that he was entitled to 
judgment as a matter of law. 


ARGUMENT 
POINT 1 


The relationship between parties who join in an 
enterprise for profit, such as the joinder of appellant’s 
law firm with appellee to earn legal fees in the han- 
dling of the Bofors claim against the United States, 


was that of joint venture. 


This Court has held that where two persons join in 
an enterprise for profit, a joint venture is created. Libby 
v. L. J. Corporation, 101 U. S. App. D. C. 87, 247 F. 2d 78. 


No express agreement being necessary, no advance agree- 
ment about the division of the profits is necessary. In 
the absence of a specific agreement there is an implied 
agreement that the fees should be shared equally even 
though one may perform more work than the other and 
it does not make any difference that the joint adventurer 
who received the fee failed to avail himself of the services 
of the other joint adventurer. 


Libby v. L. J. Corporation, swpra. 
In an earlier case, Columbus v. Sheehy, 43 App. D. C. 


462 at page 467, this Court held that attorneys who were 
to divide legal fees were joint venturers, 
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For a review of other authorities holding that the as- 
sociation of attorneys to handle a matter constitutes a 
joint adventure, see 7 Corpus Juris Secundum page 1038. 


‘ An additional authority not therein cited is the New 
York decision in Sterling v. Miller, 2 App. Div. 2d 900, 
which was affirmed by the New York Court of Appeals in 
3.N. Y. 2d 788. 


Appellee did not deny appellant’s statements under 
oath that they worked jointly on the Bofors matter; that 
appellant communicated his views to appellee as to how 
the matter should be handled; that the relationship be- 
tween appellant’s firm and appellee was that of joint 
venturers; and that this was confirmed from time to time 
by appellee in his conversations with appellant (JA 30, 31). 


The Court below did not find any dispute as to any of 
these facts (JA 50). 


As already stated, appellee did not deny under oath the 
foregoing statements of appellant as to the existence of a 
joint venture between the parties. Appellee’s position 
below was that the joint venture was terminated in 1948 
which will be discussed infra in Point 2. 


POINT 2 


The joint venture between appellant’s law firm and 
appellee did not terminate in 1948. 


The Court below was of the opinion that the joint ven- 
ture between the parties could be and was in fact ter- 
minated by ‘Wijkander, the President of Bofors, when he 
wrote on August 23, 1948 that negotiations of the claim 
against the United States were to be broken off ‘‘for the 
time being’? (JA 44, 45, 9). That, to the Court below, 
was the only issue (JA 44). 
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The issue was one of fact which could not properly be 
resolved on a motion for summary judgment, as we will 
show, infra, in Point 4. 


We do not concede that Wijkander’s letter—even if we 
assume for the moment that it was written in good faith— 
could, as a matter of law, terminate a joint venture to 
which Wijkander was not a party. 


The Court below found that appellant expected that the 
Bofors claim when it was revived, would be handled 
jointly by appellant’s firm and appellee (JA 56). Ap- 
pellee did not deny that (JA 56). Appellee went further 
and stated that he shared appellant’s hope that the parties 
could collaborate further (JA 21). 


Although the Court below indieated in its findings of 
fact that appellant did not interpret the August 23, 1948 
letter of Wijkander as a termination of the joint ven- 
ture (JA 56), the Court was silent as to appellee’s in- 
terpretation. 


As a matter of fact, appellee’s conduct demonstrated 
conclusively that he did not regard Wijkander’s letter of 
August 23, 1948 as a termination of the interest of ap- 
pellant’s firm in the Bofors matter. When Wijkander 
asked him to continue the negotiations for the settlement 
of the Bofors claim, appellee according to appellee’s own 
affidavit said to Wijkander ‘‘I could not undertake to 
accept a retainer from him if Bofors was still represented 
by that firm’’ (appellant’s firm) (JA 14). 


This statement by appellee in 1949 showed that appellee 
did not then know or even believe that appellant’s firm 
was not still interested in the Bofors matter and that ap- 
pellee did not regard Wijkander’s letter of August 23, 
1948, as a discharge of appellant’s firm as attorney for 
Bofors. 


According to appellee, he did not feel ‘‘free to accept 
a retainer’’ under which he alone would receive the com- 
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pensation for the Bofors matter until Wijkander ‘‘as- 
sured’? him that appellant’s firm no longer represented 
Bofors (JA 14). Even so appellee had some doubts for 
he ‘‘suggested’’ to Wijkander that ‘‘it would be proper”’ 
to advise appellant’s firm of appellee’s sole retainer to 
the exclusion of appellant’s firm to continue the matter 
they were theretofore handling jointly (JA 14). Neither 
Wijkander nor appellee did what appellee said ‘‘would 
be proper’’ and neither informed appellant’s firm of the 
breach of fiduciary relationship by appellee in accepting 
a retainer and excluding his joint venturer (JA 15, 37). 


Thus, we have a finding and an admission by appellee 
to show that neither appellant nor appellee regarded the 
August 23, 1948 letter of Wijkander as an end of the joint 
handling of the matter. 


Insofar as the August 23, 1948 letter ‘‘dropped’’ the 
matter, it was the third time Bofors had ‘‘dropped’’ it. 
The first time was during World War II when Harry L. 
Hopkins, as Lend-Lease Administrator said that Bofors 
should ‘‘jump in the lake’’ (JA 28). The second time 
was in 1945 at the end of World War II when Mr. Sohlman 
came to the United States. After each of those two 
‘‘droppings’’, appellant’s firm was requested to continue 
the assertion of the claim. 


When Wijkander wrote on August 23, 1948 that nego- 
tiations were being broken ‘‘for the time being’’ and that 
it was possible that they would ‘‘in time’’ revert to it, 
it was obvious from appellant’s letter of September 1, 
1948 to appellee that he expected the matter to be renewed 
and that both appellant’s firm and appellee would jointly 
handle the matter (JA 54, 55, 56). This the Court below 
so found (JA 56). 


In 1949 appellee’s friend Batt was in Sweden and saw 
Wijkander (JA 22, 30). 


Surprisingly, when Wijkander wrote appellee from 
Sweden that Batt and he were returning to Washington 
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to confer with appellee about the Bofors matter, he asked 
appellee ‘‘to keep this letter as private and confidential”’ 
(JA 22). In view of the fact that all communications be- 
tween client and attorney are confidential, it is obvious 
that Wijkander wanted the revival of the claim to be kept 
from the knowledge of appellant’s firm. It was (JA 15, 37). 


Wijkander, as a stranger to the joint venture, not only 
could not but did not even purport to terminate the joint 
venture. 


As we have shown, the parties to the joint venture did 
not believe it was terminated in 1948. There is no claim 
that it was terminated at any later time. 


Certainly there was no showing of ‘‘good faith, fair and 
open dealing and the utmost of candor and disclosure’’ 
on the part of appellee to appellant’s firm which this Court 
said was obligatory on parties such as those herein in 
their dealings with each other. 


Libby v. L. J. Corporation, supra, (2) [5] page 90. 


Under the circumstances, the Court below exceeded its 
authority in deciding on that issue of fact, to wit, that the 
relationship of the parties was terminated by Wijkander’s 
1948 letter. 

Nor are appellant’s charges against a trusted associate 
without a precedent. See the cases cited in 7 Corpus Juris 
Secundum page 1039 and in particular that of Jackson v. 
Gensberger, 5 F. Supp. 187. 


POINT 3 


Appellee in any event was under a duty to account 
to his joint venturer. 


Appellee urged below that for the years after 1948 he 
alone worked on the Bofors matter. 
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Appellee admits that during those years he did not com- 
municate with appellant or his firm (JA 15, 16). 


Appellee refers to his lengthy and unsuccessful litigation 
wherein he tested his own theories of recovery (JA 15). 
It was not until he was foreed by his failures in court to 
resort to appellant’s views that he succeeded in collecting 


$4,000,000 (JA 37). 


Appellee argued below that the relationship between the 
parties prior to 1949 ‘‘called for division of any fee accord- 
ing to services performed’”’. 


Appellee then contended that since appellant did not 
‘‘aid’’ him, the share of appellant’s firm ‘‘was exactly 
nothing’’. 


Moreover, appellant has charged that there was an 
arrangement tantamount to a conspiracy by Wijkander, 
Batt and appellee or some of them to purport to terminate 
the services of appellant’s firm in the hope that this would 
free appellee of his obligation as a joint venturer to ap- 
pellant’s firm, thus giving him more than the 50% com- 
pensation he would receive, if he shared it with appellant’s 
firm (JA 38). That charge has not been denied by appellee 
and appellant has not been afforded the requested op- 
portunity to demonstrate it by discovery procedures and 
by an examination of appellee under oath (JA 49, 50). 


The authorities to that effect are reported in 6 Moore 
Federal Practice, 2147 and include the Second Circuit 
Court case of Colby v. Klune, et al., 178 F. 2d 872, which 
said: ‘‘Trial by affidavit is improper where there is in- 
volved an issue of fact turning upon credibility.’’ 


In 3 Barron and Holtzoff, Federal Practice and Pro- 
cedure, Rules Edition (1958), the rule is stated as follows: 


‘““The Court should consider the record actually 
presented and the record potentially possible at the 
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trial. If there is any question as to the credibility of 
witnesses or the weight of evidence a summary judg- 
ment may be denied. In some cases, a summary judg- 
ment may be denied because it seems desirable to 
permit an opposing party an opportunity at a trial 
to cross-examine the witnesses of the moving party”’ 
(pp. 184-5). 


We think this is clearly one of those cases. 


Whether or not appellant and his firm aided appellee 
in collecting the $4,000,000 can be determined on the ac- 
counting, if necessary, as appellant stated in his affidavit 
he made available to appellee all of his firm’s data and 
legal strategy which appellee availed himself of in col- 
lecting the $4,000,000 in his successful attempt (JA 37). 


On an accounting herein, the equities of the parties can 
be determined after a full opportunity to determine the 
extent of the contributions of the parties. 


The New York Court of Appeals in Sterling v. Miller, 
supra, said: 


“The agreement between the appellant and respond- 
ent Miller to split fees was valid and enforceable 
regardless of respondents’ claim that appellant after 
obtaining the original retainer, contributed negligibly 
towards the earning of the fee, especially since there 
is no claim that appellant ever refused to contribute 
more substantially.’ 2 App. Div. 2d 900, aff. 3 N. Y. 
2d 788 
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POINT 4 


Appellee as the moving party did not meet the bur- 
den on him to show that appellant could not prevail 
under any circumstances. 


Much has been written on the subject of summary judg- 
ment. The numerous decisions thereon have been ably 
summarized in 3 Barron and Holtzoff, Federal Practice 
and Procedure, Rules Edition (1958), supra, as follows: 


‘‘A movant is not entitled to summary judgment, un- 
less the facts established show a right to judgment 
with such clarity that the adverse party cannot prevail 
under any circumstances. The Court must be con- 
vinced that the issue is not genuine, but feigned, and 
that there is in truth nothing to be tried’’ (p. 132). 

‘*To justify a summary judgment it must appear that 


the evidence tendered in opposition thereto is either 
too incredible to be accepted by reasonable minds or 
is without legal probative force. Summary judgment 
must be denied if the evidence is such that conflicting 
inferences could be drawn therefrom or if reasonable 
men might reach different conclusions’’ (pp. 135-6). 
“‘One who moves for summary judgment has the 
burden of demonstrating clearly that there is no 
genuine issue of fact’’ (p. 138). 


As already stated, appellee has not seen fit to deny 
appellant’s affidavit. The Court below has found no dis- 
pute as to the facts (JA 50). The Court below was correct 
because appellant’s affidavit of the facts was not disputed 
by appellee personally under oath. Nor were appellant’s 
charges denied of an arrangement tantamount to a con- 
spiracy on the part of Wijkander, Batt and appellee to 
obtain for appellee more than his 50% share of the 
compensation. 
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The Court below rested its decision on the termination 
of the joint venture, not by the parties thereto, but by a 
non-member of the joint venture (JA 52). 


We have shown above that a non-member of a joint 
venture cannot terminate the joint venture. This Court 
has said that a joint venture continues ‘‘until the enter- 
prise has been completely wound up and terminated’’. 


Libby v. L. J. Corporation, supra (2) [6] pages 
91-92. 


Certainly the close friendhip between appellant and Batt 
and between Batt and Wijkander and the unusual circum- 
stances and secrecy attendant upon the purported retainer 
of appellee alone and the absence of any denial of appel- 
lant’s charge that there was a strong inference of con- 
spiracy, should be enough of a showing to warrant letting 
appellant have his day in Court. Appellant and his firm 
are of sufficient standing to preclude a conclusion that their 
charges are feigned. Certainly their standing was such 
that Bofors saw fit to retain General Delafield and appel- 
lant in 1941 and for appellee to associate himself with them 
and to hope for further collaboration between them (JA 21). 


The Supreme Court in Sartor v. Arkansas Natural Gas 
Corporation, 321 U.S. 620, 627, said: 


““The Court of Appeals below heretofore has cor- 
rectly noted that Rule 56 authorizes summary judg- 
ment only where the moving party is entitled to 
judgment as a matter of law, where it is quite clear 
what the truth is, that no genuine issue remains for 
trial, and that the purpose of the rule is not to cut 
litigants off from their right of trial by jury if they 
really have issues to try. American Ins. Co. v. Gentile 
Bros. Co. (CCA 5th) 109 F. (2d) 732; Whitaker v. 
Coleman (CCA 5th) 115 F. (2d) 305’’ (p. 627). 
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In the cited Whitaker case, the Court therein said: 


‘«Summary judgment procedure is not a catch penny 
contrivance to take unwary litigants into its toils and 
deprive them of a trial, it is a liberal measure, lib- 
erally designed for arriving at the truth. Its purpose 
is not to cut ligitigants off from their right of trial 
by jury if they really have evidence which they will 
offer on a trial, it is to carefully test this out, in ad- 
vance of trial by inquiring and determining whether 
such evidence exists * * * It is quite clear that tech- 
nical rulings have no place in this procedure’’ (p. 307). 


We respectfully submit that on the facts and law herein, 
appellee was not entitled to the summary judgment 
granted him. 


CONCLUSION 


The granting of summary judgment in favor of ap- 
pellee was not proper and appellant should be per- 
mitted the opportunity of a trial. 


Respectfully submitted, 


DeWrrt, Perper & HowELy 


Harry E. Howell 
Attorney for Appellant 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,103 


WILMURT B. LINKER, 
Appellant, 
v 


CHARLES EDWARD RHETTS, 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Counter Statement of the Case 


We conceive the following to be the undisputed facts of 
this case: 


Aktiebologet Bofors is a large Swedish steel and arma- 
ment manufacturing company. It manufactured 40 mm. 
anti-aircraft guns under a secret design. In 1941 it licensed 
the United States to make, use and have made in the United 
States this gun. The United States transferred large quan- 
tities of these guns to other countries. Bofors considered 
this a violation of the 1941 contract. (J.A. 11, 28, 53). 

Bofors in 1941 retained Delafield, March, Porter & Hope, 


(1) 
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a firm of which appellant was and is a member (the firm, 
with varying names from time to time, is herein called 
“‘Delafield’’). Delafield advised that notices be served on 
the Government agencies involved and that suit be filed in 
the Court of Claims. The notices were filed. Bofors ad- 
vised Delafield it wished to take no further steps until after 
the War. (J.A. 28-29, 53) 

In 1945 and thereafter Bofore sought an amicable settle- 
ment of its claims. Delafield arranged the appointments 
for Bofors. The Government refused to recognize the 
Bofors claim. (J.A. 29-30). Delafield, at the suggestion 
of Bofors, on June 11, 1947 retained appellee to assist in 
the negotiations with the Government agencies (J.A. 11, 
30, 54). No arrangements as to fees were made (J.A. 12) ; 
appellant said only that when he ‘‘would send Bofors a 
bill he would include a fee for defendant’’ (J.A. 30, 54). 
Appellee over the course of a year conducted extensive 
discussions with Government officials looking to a settle- 
ment of the claim; Delafield was regularly consulted by 
and gave advice to appellee. (J.A. 12, 54). On July 28, 
1948, the Government finally rejected the Bofors offers in 
settlement. Delafield so advised Wijkander, President of 
Bofors (J.A. 12, 31, 54). 

Wijkander on August 23, 1948, wrote appellant (J.A. 8-9, 
54-55) : 


We are of the same opinon as you, that at present 
there is nothing more to be done in the matter to reach 
a voluntary agreement. As we do not wish to bring a 
suit to court under the present conditions, we see 
nothing else but to break off the negotiations for the 
time being, and not to spend any further work on this 
matter. 


We thank you for the work you have done on our 
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behalf, and ask you kindly to let us know the amount 
you have charged for your work. incl. Mr. Rhetts. 

Finally, we wish to state that it is possible that we 
might in time have the opportunity of reverting to 
the matter, which has now been dropped. 


Appellant sent appellee a copy of this letter and, in his 
covering letter said (J.A. 17, 55): 


I had no definite arrangement with Mr. Wijkander as 
to the amount of compensation, but that it was more 
or less understood that our charges would have some 
relation to the results accomplished. In view of the 
most unfortunate result of the negotiations I feel, in 
order to retain the goodwill of the Bofors Company, 
that we should keep our charges as low as possible. I 
think this would work out to our mutual advantage in 
the long run. 

I therefore suggest that you check your time and 
disbursement records and I will telephone you next 
Tuesday or Wednesday to discuss the amount of the 
bill. 


Appellant and appellee agreed a $20,000 statement, in ad- 
dition to $5,000 already paid Delafield, should be sent 
Bofors. They did not immediately agree on the division 
among themselves. Sometime thereafter Bofors paid the 
fee and inquired as to the period of limitation for Court 
of Claims action, noting that for the time being suit was 
not intended (J.A. 32, 55). Appellant after a review of 
the Delafield time, on November 15, 1948, wrote that $15,- 
000 to Delafield and $10,000 to appellee, or an equal divi- 
sion of the final $20,000, would represent a proportionate 
payment of their time charges. He enclosed a check in the 
indicated amount, and concluded ‘‘that it has been a pleas- 
ure to have had the benefit of your cooperation in this 
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case, and I hope that opportunities will arise in the future 
for us to work together.’’ Appellee on November 17, 1948, 
replied that he had earlier indicated that he was content 
to abide appellant’s judgment as to the fee, and concluded 
“‘T share your hope that opportunities may arise for fur- 
ther collaboration between us.’’ (J.A. 13-14, 32-34, 55-56). 

Appellant alleges and appellee does not contest that 
Bofors had not finally abandoned the course of suit against 
the Government (J.A. 34-35, 56). Appellee alleges and 
appellant does not deny that Wijkander’s letter of August 
23, 1948, terminated the retainers by Bofors both of Dela- 
field and of appellee (J.A. 14, 56). Appellant alleges and 
appellee does not on the motion for summary judgment 
deny that appellant for himself expected that, when the 
matter was revived, Delafield and appellee would jointly 
handle it (J.A. 32, 56). 

In July 1949 Wijkander wrote appellee that he would be 
in the United States in late September and early October 
and would like to discuss with appellee the claim against 
the Government and also the appointment of a sales rep- 
resentative. Both matters were in due course discussed 
with appellee. Wijkander said Bofors was now willing 
to file suit if necessary and asked appellee to represent 
Bofors. Upon inquiry by appellee, Wijkander said Bofors 
had completely terminated its relations with Delafield 
(J.A. 14, 21-22, ef. J.A. 36). 

Appellee thereafter undertook the prosecution of Bofor’s 
claim. There was litigation in a variety of courts, result- 
ing in published opinions as follows: Aktiebolaget Bofors 
v. United States, 93 F. Supp. 131, and Aktiebolaget Bofors 
v. Acheson, 93 F. Supp. 134 (D.C.D.C. 1950) ; Aktiebolaget 
Bofors v. United States, 194 F. 2d 145 (C.A.D.C., 1951); 
Aktiebolaget Bofors v. United States, 139 C.Cls. 642 (1957). 
On July 23, 1958, an agreed judgment for Bofors in the 
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amount of $4,000,000 was entered by the Court of Claims 
(J.A. 15). 

Appellee had no communication of any sort from Dela- 
field after the letter of November 15, 1948, enclosing pay- 
ment for his 1947-1948 work, until he received a letter dated 
April 6, 1959, asserting through another attorney an inter- 
est in the fee appellee had received for the nine years of 
litigation 1950-1958. (J.A. 16, 24). After appellee’s refusal 
to discuss the matter (J.A. 25), this suit was filed on July 
8, 1960. 

Appellee on August 8 filed a motion for summary judg- 
ment with his answer (J.A.10). It was heard on affidavits 
of the parties (J.A. 11-41). The Judge requested first 
argument from the appellant and at its conclusion an- 
nounced that he would enter judgment for the appellee 
(J.A. 52, 50). He requested the preparation of findings 
of fact (J.A. 51) and entered them with his order (J.A. 
53-57). 

Summary of Argument 


1. There is no genuine issue of material fact. Appellant 
himself so concedes at one point in his brief (p. 17). He 
failed, in any event, to file the concise statement required 
by District Court Rule 9(1), or to move under Rule 56 
(f) for an opportunity to make discovery. The particular 
‘‘issues’’ suggested in his brief are non-existent. 

2. Bofors on August 23, 1948 asked Delafield to stop work 
and to submit their statement, including appellee. While 
‘*it is possible we might in time have the opportunity of 
reverting to the matter,’’ it ‘‘has now been dropped.’’ This 
is unmistakably a discharge of both attorneys, and ended 
their joint association. 

3. In October 1949, a year later, Bofors concluded that 
it wished to resume the matter and asked appellee to rep- 
resent them. He agreed, after ascertaining that Delafield 
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was no longer employed by Bofors. As the Delaware 
Chancellor observed, ‘‘I do not see how Swacker became 
forever appended to the litigation merely because he was 
once attorney for the complainants.’’ Perrine v. Pennroad, 
51 A. 2d 327, 340 (1949), aff’d. Swacker v. Penmroad, 57 
A. 2d 63 (1947). 

4. We have no idea how appellant reconciles his claim 
with Canon 34 of the Canons of Ethics: ‘‘No division of 
fees for legal services is proper, except with another law- 
yer based upon division of services or responsibility.’’ 

5. Any claim of appellant would be totally barred by 
laches. The Bofors claim was litigated over nine weary 
years, and produced four published opinions by three 
courts. Delafield maintained an unbroken silence until ten 
months after final judgment for Bofors had been entered. 
Appellant’s claim is unconscionable and barred by laches. 


Argument 
I 


THERE IS NO GENUINE ISSUE OF MATERIAL FACT 


Appellant from time to time through his brief, asserts 
that there were issues of fact which should have been tried 
(Br. 2, 9, 12, 14, 15-16, 18-19). Yet appellant himself 
contradicts these assertions, saying (Br. 17): 


The Court below has found no dispute as to the facts 
(JA50): The Court below was correct because appel- 
lant’s affidavit of the facts was not disputed by appellee 
personally under oath. 


If appellant has not by this passage disposed of his own 
contentions, it should be sufficient that: 
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1. Rule 9(1) of the District Court, dealing with motions 
for summary judgment, provides: 


Any party opposing the motion, may, not later than 
three days prior to the hearing, serve and file a con- 
cise ‘‘statement of genuine issues’’ setting forth all 
material facts as to which it is contended there exists 
a genuine issue necessary to be litigated. 

In determining any motion for summary judgment, 
the Court may assume that the facts as claimed by 
the moving party are admitted to exist without con- 
troversy except as and to the extent that such facts 
are asserted to be actually in good faith controverted 
in a statement filed in opposition to the motion. 


Appellant did not file the ‘‘concise ‘statement of genuine 
issues’’’ and his discursive and argumentative affidavit 
(JA27-41) cannot in any view be taken as an acceptable 
substitute. 

2. Appellant complains that he has been deprived of his 
opportunity to explore by deposition and discovery his 
charge of ‘‘an arrangement tantamount to a conspiracy 
by Wijkander, Batt and appellee or some of them to pur- 
port to terminate the services of appellant’s firm’? (Br. 
15). The motion for summary judgment was filed on 
August 8, 1960, (JA 8). It was argued on October 12, 
1960 (JA 41). Appellant had more than two months to 
initiate discovery procedures, and could if necessary have 
moved under Rule 56(f) for a continuance to permit de- 
position and discovery. He did nothing. He cannot, 
therefore, oppose summary judgement on the ground that 
he needs facts within the knowledge of appellee. As the 


1 Chambers & Company v. Equitable Life Assurance Soc., 224 F. 2d 
338, 346 (C.A. 5, 1955); Sears, Roebuck & Co, v. American Plumbing ¢ 
Supply Co., 19 F.R.D. 334, 345-346 (E.D, Wis., 1956) ; Hartmann v. Time, 
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court said in Schneider v. McKesson & Robbins, Incorpo- 
rated, 254 F.2d 827, 831 (C.A. 2, 1958)— 


Had the appellants utilized the discovery proce- 
dures available to them, they might have obtained in- 
formation tending to verify their suspicions, but their 
failure to do so precludes us from finding that they 
have raised any factual issues which may be considered 
‘“genuine.”’ 


3. In any case, the precise issues of fact asserted by 
appellant are of an unprecedented triviality. They are 
only these: 


(a) Appellant in his brief (p. 2) charges a factual issue 
because appellee ‘‘misquoted’’ the August 23, 1948 letter 
by Wijkander. The matter would be wholly inconse- 
quential even if the charge bore some relation to the 
record, since appellee attached the entire letter as an 
exhibit both to his answer and his affidavit (JA 8, 16). 
Appellant in his affidavit (JA 32-33) in fact complained 
that Wijkander’s letter of June 12, 1958 (JA 25-27) in 
referring to an October 1948 letter from Wijkander to 
appellant failed to add that suit had been decided against 
‘‘for the time being.’? He did not charge appellee with 
misquoting anybody. The only point of note is the in- 
ability of appellant’s counsel to read appellant’s affidavit. 

(b) An issue of fact is asserted (Br. 14) as to whether 
Wijkander terminated the retainer of Delafield and appel- 
lee by his letter of August 23, 1948. Quite obviously, as 
the text of the letter is undisputed, there can be no issue 
of fact as to its words. There is at most only an issue of 
law as to its meaning. 


64 F. Supp. 671, 677-78 (E.D. Pa., 1946); Maddox v. Aetna Casualty ¢ 
Surety Co., 259 F. 2d 51, 54 (C.A. 5, 1958). 
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(c) Appellant in his brief asserts ‘‘an arrangement 
tantamount to a conspiracy’? (Br. 15) or a ‘‘strong infer- 
ence of conspiracy’’ (Br. 18), to deprive Delafield of fee 
by terminating its retainer. Appellant was more careful 
when under oath, and asserted only ‘‘that what happened 
here was perhaps tantamount to a conspiracy”’ to terminate 
the services (J A 38). A preposterous speculation intro- 
duced by ‘‘perhaps’’ does not raise an issue of fact, and 
would not even if it were not preposterous. This is particu- 
larly so when the speculation hints at some sort of tort in 
no way embraced within the complaint. Schneider v. Mc- 
Kesson & Robbins Incorporated, 254 F.2d 827, 831 (C.C.A. 
2, 1958). 


4. The opponent to raise a genuine issue of material fact 
must specify particular evidence which contradicts the mov- 
ing affidavit.2, Lampos v. United States Smelting, Refining 
and Min. Co., 206 F. 2d 171, (C.A. 10, 1953); Radio City 


Music Hall Corp. v. United States, 135 F. 2d 715, 718 (C.A. 
2, 1943) ; Garcia v. United States, 108 F. Supp. 608, 613 (C. 
Cls., 1952). That the appellant could not properly have 
done. That he has not done. 


2It is not enough, to defeat summary disposition of an unfounded 
complaint, to take issue with the ultimate conclusion arising out of the 
facts, to reflect generally upon eredibility, or to express a general desire 
to take depositions. Fox v. Johnson ¢ Wimsatt, 75 App. D. C. 211, 127 
F. 2d 729, 736 (1942); Bros., Incorporated v. W. E. Grace Manufactur- 
ing Co., 261 F. 2d 428, 433 (C.A. 5, 1958); Bank of China v. Wells Fargo 
Bank ¢ Union Trust Co., 104 F. Supp. 59, 63 (1952); Dickheiser v. 
Pennsylvania R. Co., 5 F.R.D. 5, 9 (E.D.Pa,, 1945). It is not sufficient 
to create a material issue of fact to make affidavit of suspicions, to swear 
to the desire to cross-examine, or to allege a hope that something would 
turn up in trial. United States v. Halpern, 260 F, 2d 590 (C.A. 3, 
1958); Bruce Construction Corp. v. United States, 242 F. 2d 873, 878 
(C.A.5, 1957); Morgan v. Sylvester, 125 F. Supp. 380, 389 (S.D.N.Y., 
1954) ; Banco de Espana v. Federal Reserve Bank, 28 F. Supp. 958, 973 
(S.D.N.Y., 1939). 
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THE RETAINER OF BOTH PARTIES WAS TERMINATED IN 
1948 

We have no doubt that from June 11, 1947, to August 23, 
1948, Delafield and appellee were jointly associated in 
seeking to negotiate Bofors’ claim with the proper Govern- 
ment officials. This association was, however, unmistak- 
ably terminated by Bofors. On August 23, 1948, Wijkander, 
President of Bofors, wrote appellant (JA 9): 


We are of the same opinion as you, that at present 
there is nothing more to be done in the matter to reach 
a voluntary agreement. As we do not wish to bring 
a suit to court under the present conditions, we see 
nothing else but to break off the negotiations for the 
time being, and not to spend any further work on this 
matter. 

We thank you for the work you have done on our 
behalf, and ask you kindly to let us know the amount 
you have charged for your work. incl. Mr. Rhetts. 

Finally, we wish to state that it is possible that we 
might in time have the opportunity of reverting to 
the matter, which has now been dropped. 


It is not possible to read the letter as anything other than 
a termination of the retainer of both Delafield and Rhetts. 
They were told to stop their work, and to submit their 
statement. Wijkander was, naturally, polite about it; 
negotiations were broken off ‘‘for the time being’’, and 
“tit is possible that we might in time have the opportunity 
of reverting to the matter, which has now been dropped.”’ 
(Italics added.) * 


3 Appellant’s affidavit, (JA 31), introduces some inadvertent typo- 
graphical confusion, since the concluding letter of “now” was rendered 
with a “t”. Appellant agrees the word is “now” (Br. 6). 
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We need not dispute appellant’s conclusions that Bofors 
in its own mind had not finally dropped the possibility of 
eventual suit (JA32, 34). But so far as Delafield’s exist- 
ing retainer was concerned, the matter indisputably ‘‘has 
now been dropped’’ (JA 9), and the attorneys paid off and 
discharged. The discharge of an attorney is not made in- 
effective because the client feels he might some day sue. 

A client, at any time and for any reason, may pay off and 
discharge his attorneys.t It would be unthinkable that 
either Delafield or Rhetts, after receipt of this letter, could 
have represented themselves as still retained by Bofors or 
in any way to have assumed to act for Bofors. Appellant’s 
affidavit makes no such claim, nor does appellant now urge 
that Bofors did not by this letter terminate their retainer. 

Certainly both Delafield and Rhetts understood their 
services to be at an end. True, appellant to ‘‘retain the 
good will’’ of Bofors wanted to keep the charges as low as 
possible ‘‘in view of the most unfortunate result of the 
negotiations’? (JA 17). But this was obviously in hope of 
a future retainer, not in consideration of continuing work 
under the terminated retainer. Thus, appellant’s compli- 
mentary closing to his letter on the division of fees was, 
‘‘T hope that opportunities will arise in the future for us 
to work together,’’ while appellant in response shared 
“‘your hope that opportunities may arise for further col- 
laboration between us’’ (JA 20, 21). This customary polite- 
ness between members of the bar could not in any con- 
ceivable view serve to preserve their continuing retainer 
by Bofors; indeed, it is compelling evidence that they 
viewed their association as at an end, and had only polite 
hopes that future opportunities for joint activity might 
again arise. 


* Ryan v. Martin, 18 Wis. 672, 696 (1864); Schafer’s Estate, 39 Pa, 
Super. 384, 387 (1909); 5 Am. Jur. Attorneys at Law, secs. 34-35, 
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THE 1949 EMPLOYMENT OF APPELLEE WAS A NEW AND 
SEPARATE RETAINER TO WHICH APPELLANT HAS NO 
CLAIM 
Bofors in August 1948 discharged its attorneys and in 

November 1948 paid them off. On July 22, 1949, the Presi- 

dent of Bofors wrote appellee to suggest an appointment 

during his visit to the United States in late September or 
early October. Two matters were to be discussed; the claim 
against the Government and the appointment of a sales 
representative (JA 21-22). When those discussions were 
had, on assurance by Wijkander that Bofors had com- 
pletely terminated its relationship with Delafield,’ appel- 
lee accepted Bofor’s retainer to prosecute a suit against 
the United States, which Bofors was by then ready to 

undertake (JA 14-15, 56). 

The published reports bear ample evidence of the long 
course which that litigation took. There was first the nice 
question whether infringement of a secret process by viola- 
tion of a license was a tort or a breach of contract, and 
whether the largely untested Administrative Procedure 
Act would afford expeditious relief. These questions were 
laid to rest (by District Court litigation in view of the 
different statutes of limitation) in Aktiebologet Bofors v. 
United States, 93 F. Supp. 131, and Aktiebologet Bofors 
v. Acheson, 93 F. Supp. 134 (D.C. D.C., Oct. 10, 1950), 
affirmed, with dicta helpful to Bofors, in Aktiebologet 
Bofors v. United States, 194 F. 2d 145 (C.A.D.C., Nov. 29, 
1951). There followed suit, on May 15, 1953, in the Court 


5 Appellant theorizes that this customary caution about displacing 
another attorney shows that appellee knew Delafield was still retained by 
Bofors (Br. 8, 12-13). It shows nothing of the sort, but only that ap- 
pellee did not know what relations obtained between Bofors and Delafield 
and assumed that Bofors as the client would be able to give authoritative 
advice. 
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of Claims, in Aktiebologet Bofors v. United States, where 
liability was first established, 189 C. Cls. 642 (July 12, 
1957) ; this was followed on July 23, 1958, by entry of an 
agreed judgment for $4,000,000. 

Appellant lays a rather startling claim to half the fee 
for this nine years of litigation because of the former 
association of Delafield and appellee in 1947-1948. We 
have made a fairly comprehensive search of the reports. 
There is, so far as we have found, not a single instance 
where, after a recognized discharge of all attorneys, a 
former attorney has asserted a claim to fees after the mat- 
ter was revived and his former associate retained. Ap- 
pellant has thus, so far as we can tell, outreached all re- 
corded instances of claiming a fee for other men’s work. 
The authorities thus relate to situations where the plain- 
tiffs have had a more plausible foundation than does the 
one here. Even so, they are conclusive against appellant’s 
claim. 

It seems entirely clear that even a general partnership, 
much less the special partnership or joint venture, does 
not reach to new business, however closely related to the 
old, which arises after termination of the partnership. The 
former partner has no right to share in the fees of the new 
business, but only in those from matters still pending at 
the time of termination. The test is whether the partner- 
ship was at the time of termination under an executory 
contract to perform the services in question. 

Thus, in Heywood v. Sooey, 45 C.A. 2d 423, 114 P. 2d 361 
(1941), the firm prior to dissolution was retained as counsel 
to a bank, to a trustee for creditors, and to the guardian 
of children. Since ‘‘no duty to perform services rested on 
the partnership at time of dissolution,’’ there was no duty 
to account to the former partner for fees in resisting an 
attachment of an earlier judgment for the bank, in defend- 
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ing the trustee in a fraud action arising out of his earlier 
administration, or in filing a second quiet title suit for the 
guardian. In Talley v. Lamb, 100 N.Y.S. 112 (S.Ct., 1950), 
there was no obligation to account to the former partner 
for fees received for work on condemnation and tax ap- 
peals when the firm had during the partnership been re- 
tained only for the antecedent administrative proceed- 
ings, or for subsequent work on condemnation of uplands 
where the firm had been retained by the client only to 
assert compensation for riparian rights. As said in Hey- 
wood v. Sooey (at 363), ‘‘where no duty to perform the 
services rests on the partnership * * * contracts of em- 
ployment subsequently made with former clients cannot 
be considered ‘unfinished business’.’’ 

These cases dealt with the termination of a general law 
partnership. Appellee in 1947-1948 was not a general part- 
ner of Delafield, but only associated with it in the particu- 
lar matter of the Bofors negotiations. On no theory can 
the rights of a ‘‘special partner’’ or ‘‘joint venturer’’ rise 
any higher than the rights of a general partner. See, 
Comment, 38 Calif. L. Rev. 860 (1950) ; Mechem, ‘‘The Law 
of Joint Adventures’’, 15 Minn. L. Rev. 644, 665-67 (1931). 
Instead, the mutual obligations of the special partners 
are often much narrower. In Baylis v. Wood, 248 App. 
Div. 585, 287 N.Y. Supp. 372 (2d Dept. 1936), appeal denied, 
272 N.Y. 673 (1936), appellants were retained jointly with 
appellee by the executors of an estate under an express 
contract providing for a $300,000 fee to be divided equally. 
Thereafter, the executors retained appellee to perform cer- 
tain additional work for a further fee of $105,000. Appel- 
lant was denied an accounting of the second fee. 

It would, indeed, have been sufficient to defeat appel- 
lant’s claim if Bofors had elected in 1948 to dismiss only 
Delafield, and not both attorneys. In Perrine v. Pennroad, 
51 A. 2d 327 (Del. Ch. 1947), aff’d sub nom., Swacker v. 
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Pennroad, 57 A. 2d 63 (1947), cert. denied, 333 U. S. 862 
(1948), the client had retained Swacker to begin a stock- 
holders’ derivative suit. Swacker retained local counsel 
in Delaware, under agreement for an even division of the 
fee. While the suit was pending, Swacker was dismissed 
by the client and local counsel continued on his own. In 
holding that Swacker had no rights in the fee allowed 
to local counsel, the Chancellor said, ‘‘I do not see how 
Swacker became forever appended to the litigation as 
counsel merely because he was once attorney for the com- 
plainants in the class action.’’ (51 A. 2d 327, 340.) 

The present case is a fortiori from any of these. The 
parties were jointly associated only for negotiation of the 
Bofors claim; the retainer was terminated and both parties 
paid. Neither could thereafter conceivably have acted as 
representative of Bofors in further prosecution of the 
matter. A year later appellee was retained for litigation 
of the claim, and did so over a weary nine years without 
any participation or even inquiry by appellant. ‘‘In the 
nature of things lawyers cannot sell or transfer their in- 
terest in their client’s business as men sell their interest in 
other property. * * * The fact that the clients elected to 
retain [appellee] is not a matter of which [appellant] has 
the right to complain or be compensated.’’ Schulder v. 
Ellis, 66 Utah 453, 243 Pac. 391 (1925).° 

There was not, the court will note, any contingent fee 
arrangement between Delafield, appellee and Bofors.’ When 


6A member of a law partnership does not have a property interest in 
the firm’s relationship with its clients. Sidall v. Keating, 8 App. Div. 
2d 44, 185 N.Y.S. 2d 630 (1st Dep’t 1959), aff’d, 7 N.Y. 2d 846, 164 N.E, 
860 (1959). A client is not his lawyer’s property. In ‘re Heirich, 10 
Ill. 2d 357, 140 N.E. 2d 825 (1956). 

7A contingent fee gives the attorney an interest in his client’s claim. 
Evans v. Ockershausen, 100 F. 2d 695 (App. D. C. 1938); Kellogg v. 
Winchell, 51 App. D. C. 17, 273 Fed. 745 (1921), which ordinarily can- 
not be wiped out by new arrangements with other attorneys. 
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the attorneys were discharged and paid in 1948 they had 
no longer any interest in the Bofors claim. 


IV 


CANON 34 OF THE CANONS OF PROFESSIONAL ETHICS 
BARS ASSERTION OR PAYMENT OF APPELLANT’S CLAIM 

Judge McGuire in Herman v. Acheson, 108 F. Supp. 723, 
726 (D.C. 1952), aff’d 92 App. D. C. 313, 205 F. 2d 715 
(1953), succinctly explained the force of the canons of 
ethics: 


Codes of ethics adopted by bar associations, of course, 
have no statutory force. They are indicative, how- 
ever, of and reflect the opinion of the profession as a 
whole upon the courses of conduct which they frown 
upon and interdict, and they are commonly regarded 
by bench and bar alike as wholesome standards of pro- 
fessional ethics. The practice of law is a profession 
and not a trade. 


Canon 34 of the Canons of Professional Ethics of the 
American Bar Association provides: 


No division of fees for legal services is proper, except 
with another lawyer based upon division of services 
or responsibility. 


Appellant’s own affidavit agrees (JA 37) that Delafield 
performed no services and bore no responsibility for the 
litigation under the second retainer. We have no idea 
why in these circumstances Delafield felt itself free to 
assert this claim. We are clear that appellee is not free 
to pay any part of it. 

The Committee on Professional Ethics of the Associa- 
tion of the Bar of the City of New York, of which we 
assume appellant to be a member, has, we should have 
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thought made clear the force of Canon 34. See the fol- 
lowing opinions collected in Opinions of the Committees 
on Professional Ethics of the Association of the Bar of 
the City of New York and the New York County Lawyers’ 
Association (Col. Univ. Press, 1956): It is improper and 
unprofessional over the objection of the client to divide 
fees with a former partner (No. 459, p. 247). It is im- 
proper without the client’s knowledge to divide fees with 
a second attorney associated for conduct of litigation (No. 
500, p. 273). It is improper for a firm to pay over a part 
of its fees on business transferred from a dissolved firm 
to the survivor of that firm (No. 100, p. 47). It is improper 
even with the client’s knowledge and approval to pay a 
‘forwarding fee’’ to an attorney who performed no serv- 
ices (No. 127, p. 60; No. 382, p. 770); accord, Opinions 
of Committee on Professional Ethics and Grievances, Amer- 
ican Bar Ass’n. (Op. 265, p. 549; 1957). 

Appellant’s papers in the District Court seemed to re- 
flect a belief that arrangements between lawyers are ex- 
cepted from the prohibitions of Canon 34. That belief, 
possibly reflecting a greater toleration of ‘forwarding 
fees’? prior to amendment of Canon 34 in 1937,§ might 
explain why appellant feels free to press his extraordinary 
claim. It remains quite unexplained how Delafield and 
appellant could have so vague an understanding of Canon 
34 as it has for 23 years been amended.? 


$23 A.B.A.J. 635, 861 (1937); 24 id. 128 (1938). 

o«e * © As pointed out herein it was the practice of the bar prior to 
the adoption of [local Court rule identical with Canon 34] to charge and 
pay a finder’s or referral fee. However, such a practice or custom is un- 
availing as a justification for its continuance in the face of the plain 
intent of the rule.” Mcfarland v. George, 316 S.W. 2d 662, 672 (Mo. 
App. 1958). See also Sidall v. Keating, 8 A.D. 2d 44, 185 N.Y.S. 2d 
630 (1st Dep’t 1959); aff'd, 7 N.Y.S. 2d 846, 164 N.E. 2d 860 (1959) 
(allowance to former partner for goodwill would be “very likely in vio- 
lation of professional ethics.” (185 N.Y.S, 2d 630, 632.) 
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APPELLANT’S CLAIM IS BARRED BY LACHES 


Appellee was retained by Bofors under the second re- 
tainer in October 1949. Complaints were filed in the Dis- 
trict Court in April 1950; decisions were rendered by that 
Court in October 1950 and by this Court in November 1951. 
Suit was filed in the Court of Claims in May 1953, and 
decision on liability was rendered in July 1957. All of 
these decisions were reported in the West Publishing Com- 
pany series, and those of the Court of Appeals and of the 
Court of Claims in their specialized reports as well. (See 
pp. 4-5, supra, for citations.) The agreed judgment was 
filed by the Court of Claims on July 23, 1958. 

Throughout this nine-year period Delafield and appel- 
lant maintained an unbroken silence. Appellant’s affidavit 
makes no claim that Delafield did not at all times know of 
this litigation, and did not at all times know that, as shown 
by the published reports, it was being conducted by appel- 
lee, in association with other attorneys. Not until April 
6, 1959, did Delafield have any communication with appel- 
lee, and then only to assert through attorneys an interest 
in any fee received by appellee for the nine preceding years 
of litigation (JA 15-16, 24). 

It would be hard to find a clearer case for application of 
the rule as stated in Pfister v: Cow Gulch Oil Co., 189 F. 
2d 311, 315 (C.A. 10, 1951): 


Where a plaintiff, with knowledge of the relevant facts, 
acquiesces for an unreasonable length of time in the 
assertion of a right adverse to his own, the court may 
presume assent to the adverse right, and the conse- 
quent waiver of the right sought to be enforced. 
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* * * [a] person may not withhold his claim awaiting 
the outcome of a doubtful enterprise and, after the 
enterprise has resulted in financial success favorable 
to the claimant, assert his interest, especially where 
he has avoided the risks of the enterprise. 


The Supreme Court has frequently emphasized the 
especial diligence required of those who seek to assert 
claims to speculative mining lands. On the hardly debata- 
ble assumption that the outcome of litigation against the 
United States is at least as speculative as the development 
of mining prospects, the cases are fully applicable here. 
The bar of laches has been raised against those who took 
no action ‘‘until all the hazard was over, and the appellee’s 
skill, energy, and money had made his purchase profitable.’’ 
Twin-Lick Oil Co. v. Marbury, 91 U. S. 587, 593 (1875). 
««* * * when property has been developed by the courage 
and energy and at the expense of the appellees, courts will 
look with disfavor upon the claims of those who have lain 
idle while awaiting the results of this development.’’ 
Johnston v. Standard Mining Co., 148 U.S. 360, 370 (1893). 
“Tf appellants had expected a share in this property they 
should either have brought a bill promptly to enforce their 
rights, or at least contributed their proportionate share to 
the subsequent work and labor, and the expenses then in- 
eurred.”? Patterson v. Hewitt, 195 U. S. 309, 320 (1904). 
Even if the court could condition relief upon a payment 
of past expense, ‘‘it could not compensate the appellees for 
the risk assumed by them that their exertions would come 
to naught.’’ (Id., 321). 

Delafield was unconcerned when the law reports over 
the years showed appellee to be pursuing this claim. It 
was unconcerned when the reports showed that appellee had 
associated other counsel to do the work and lend the assis- 
tance which appellant now says was the undischarged re- 
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sponsibility of Delafield. It was unconcerned even when 
the Court of Claims finally held the Government liable, but 
left the burdens and complexities of proof of damage still 
to be tried. Not until nine months after there had been 
entry of final judgment against the United States did Dela- 
field in any way suggest or claim that it had been a ‘‘sleep- 
ing partner’’ or ‘‘joint venturer”’’ in this litigation for the 
nine years past. 

The appellant’s claim is unconscionable, and is plainly 
barred by laches. 


Respectfully submitted, 


Warner W. Garpner, 
Lawrence J. Latro, 
734—15th Street, N. W., 
Washington 5, D.C. 
Attorneys for Appellee. 
Aprit 5, 1961. 
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Appellant’s Point I that the relationship between 
the parties was that of joint venture, is not disputed. 


Appellant in Point I of his brief stated that the rela- 
tion between appellant’s law firm and appellee arising out 
of their joinder to earn legal fees in the handling of the 
Bofors claim against the United States. was that of joint 
venture (brief, p. 10). Appellant cited in support thereof 
this Court’s decision in Libby v. L. J. Corporation, 101 
App. D. C. 87, 247 F. 24 78. 


Appellee did not deny below the existence of that rela- 
tionship and does not now deny it in his brief to this Court. 
In fact appellee’s position is that the ‘‘joint association’ 
of appellant’s firm and appellee was ended by ‘Wijkander’s 
letter of August 23, 1948 (brief, p. 5). Thus it is not 
disputed that appellee and appellant’s firm were joint 
venturers. 
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bit 
Reply to Appellee’s Point I—issue of fact. 


Appellee in his motion for summary judgment stated 
that he was not expressly complying with Rule 9 (1) (JA 
10). Instead appellee submitted a statement under oath. 
Appellant’s compliance was similarly set forth in a more 
extensive statement under oath. Appellee’s contention 
which was not made below, that no genuine issue of mate- 
rial fact is presented because appellant followed appellee’s 
motion procedure is, of course, preposterous. In an af- 
fidavit filed before the argument of the motion, appellant 
set forth the material facts as to which he contended there 
was an issue to be litigated, ie. the termination of the re- 
tainers by Bofors (JA 40). 


Appellant’s affidavits expressly contradicted appellee’s 
affidavit and in particular the allegation that Wijkander’s 
letter of August 23, 1948 terminated the retainers of ap- 
pellant’s firm and appellee (JA 40). The facts as alleged 
by appellant in his affidavits were not contested by appellee. 


It was for this reason that appellant said in his main 
brief: 

“The Court below has found no dispute as to the 
facts (JA 50). The Court below was correct because 
appellant’s affidavit of the facts was not denied by 
appellee personally under oath”’. (brief, :p. 17) 


That Wijkander wrote the letter of August. 23, 1948 is 
not disputed. There is a dispute, however, as to the con- 
clusion that he thereby intended to terminate the retainers 
of appellant’s firm and appellee. That issue was expressly 
raised in appellant’s affidavit (JA 40). It is. appellant’s 
contention that Wijkander. in -writing that letter was not 
acting in good faith but was acting in furtherance of a 
conspiracy and that in any event neither appellant nor 
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appellee regarded it as a termination of the retainers. See 
the discussion of this in appellant’s main brief at page 12. 


In his brief appellee refers to the charge of conspiracy 
as ‘‘a preposterous speculation”’ (brief, p. 9). It is signif- 
icant that appellee has at no time denied that charge under 
‘oath but instead has sought to ridicule it through counsel. 
If the charge were as preposterous as appellee now claims, 
it is difficult to understand appellee’s failure to make any 
denial of it under oath. 


This Court has recently said in Brantley v. Skeens, 105 
App. D. C. 240, 266 F. 2d 447: 


““Of course, considering the motion for summary judg- 
ment, the court should view the evidence most favor- 
ably to the party against whom it is directed, giving to 
that party the benefit of all favorable inferences and 
presumptions that may be drawn from the evidence.’’ 
(p. 253) 


’ And recently in reversing a summary judgment in favor 
of a defendant this Court said: 


“<The movants had the burden of showing quite clearly 
what the truth was.’’ 


Wilson v.: Bittinger, 104 App. D. C. 403, 405, 262 
F, 2d 714. 


Attempts to ridicule the charge without a denial of the 
charge by appellee under oath cannot satisfy the burden on 
appellee as the movant for summary judgment of showing 
what the truth is and that the adverse party cannot prevail 
under any circumstances. 


Barron and Holtzoff, Federal Practice and Pro- 
cedures, Rules Editions, 1960, page 138. 
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ill 


Reply to appellee’s Point Il—aileged termination 
of retainer. 


No claim, is made by appellee that either appellee or 
appellant’s firm terminated the joint venture. In Point TI 
of his brief, appellee merely claims that the joint venture 
between the parties was ‘‘terminated by, Bofors”’ (brief, 
p. 10; emphasis added). 


Appellant’s position is that Bofors did not in fact ter- 
minate the joint venture and could not in law do so. 


It has been held that one partner cannot by sending a 
letter to another partner ‘‘cut off the partnership rela- 
tionship’’. 

Hamilton Co. v. Hamilton Tile Corporation, 23 
Mise. (N. Y.) 2d 589, 591. 


To the same effect see Jackson v. Gensberger, 5 F. Supp. 
187, quoted infra at page 9. 


No authority has been cited to support the claim that 
Wijkander, a stranger to the joint venture relationship, 
could do what appellee as a joint venturer special partner 
could not, i.e., cut off the joint venture relationship be- 
tween the parties. 


This Court has held in the Libby case, supra, that a 
joint venture continues ‘‘until the enterprise has been 
completely wound up and terminated’’. 


101 App. D. C. 87, 91, 92. 


’. Where: has been no such winding up. and termination 
of the joint venture.: 

The District Court in granting summary judgment as- 
sumed erroneously that Wijkander, a stranger, could ter- 
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minate the joint venture relationship between the parties 
hereto (JA 45). 


The District Court, we respectfully submit, confused 
a client’s conceded right to terminate a retainer of attor- 
neys to which he was a party with a right to terminate a 
joint venture to which the client was not a party. 


Appellee nevertheless in a discussion of whether or not 
Wijkander terminated the retainer says at page 11 of his 
brief: ‘‘Appellant’s affidavit makes no such claim, nor 
does appellant now urge that Bofors did not by this letter 
terminate their retainer’’. 


That statement is incorrect. Appellant did dispute 
under oath appellee’s claim that Wijkander terminated the 
retainer (JA 40). Furthermore the District Court made a 
finding to that effect. Finding 6 as requested by appellee 
and found by the District Court states ‘plaintiff (appel- 
lant) denies that Wijkander’s letter of August 23, 1948, 
terminated the retainers by Bofors both of Delafield (ap- 


pellant’s firm) and of defendant’? (JA 56; emphasis 
added). 


Appellant in the Statement of Questions Presented in 
his brief, referred to the ‘‘purported dropping of the 
claim’? by Wijkander as part of a conspiracy by appellee 
and Wijkander to enable appellee to receive greater com- 
pensation for the handling of the Bofors’ claim by not 
sharing it with appellant’s firm. See also appellant’s 
brief, page 15. 


In view of the Finding of the District Court and the 
statement in appellant’s brief, it is-clear that appellant 
has denied and still does deny that Wijkander’s letter 
terminated the retainers. 


Nevertheless, appellee ignores the District Court’s Find- 
ing and states ‘‘It would be unthinkable that either Dela- 
field (appellant’s firm) or Rhetts, after receipt of this 
letter (Wijkander’s letter of August 23, 1948), could have 
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represented themselves as still retained by Bofors’’ (brief, 
p. 11). In making that statement appellee overlooks an- 
other Finding, No. 6, by the District Court at appellee’s 
request that Bofors did not abandon the course of suit 
against the Government in 1948 and that appellant ex- 
pected that when the matter was revived both his firm 
and appellee would jointly handle it (JA 56)... - 


Despite appellee’s present contention that the August 
23, 1948 letter terminated the retainer, appellee in 1949 
did not interpret Wijkander’s letter as a termination of 
appellant’s interest in the matter. Prior to Wijkander’s 
request in 1949 that appellee act alone for Bofors in that 
very matter appellee had received a copy of Wijkander’s 
letter of August 23, 1948 and was aware of its contents 
(JA 12, 14, 17, 32). Upon the receipt of Wijkander’s 
request that he act alone for Bofors, appellee said he 
‘“‘eould not undertake to accept a retainer from him if 
Bofors was still represented by that firm’’ (appellant’s) 
(JA 14). 


In making that statement appellee showed that he did 
not in 1949 really consider the August 23, 1948 letter as 
a termination of the retainer. If he had then so..con- 
sidered it, he would not have made the quoted statement 
and would not have insisted upon receiving assurances 
from Wijkander that appellant’s firm no longer repre- 
sented Bofors (JA 14; appellee’s brief, p. 12). 


For a further discussion of this see appellant’s main 
brief, pages 12 and 13. 


Thus. neither. party after the receipt of Wijkander’s 
August 23, 1948 letter understood that their services were 
at an end. 


Not only was it not ‘‘unthinkable”’ that appellant’s firm 
could have believed that it still represented Bofors after 
.the August 23, 1948 letter, as appellee states (brief, p. 
11), but the fact is that appellee himself in 1949 thought 
that appellant’s firm still represented Bofors (JA 14). 
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It is clear that appellee was well aware that neither 
the relationship between appellant’s firm and appellee 
nor the retainer was terminated by the Wijkander letter 
of August 23, 1948. 


Reply to Appellee’s Point III—1949 new retainer. . 


Appellee does not claim that the matter in which Bofors 
obtained a $4,000,000 judgment against the United States 
was not the matter which appellant’s firm and appellee 
were jointly handling in 1947 and 1948. Appellee’s counsel 
admitted that the judgment was obtained in the ‘‘revived 
case’? (JA 37). 


Appellee’ nevertheless contends that the ‘‘revived case’’ 
was a ‘‘new business’’ to which the joint venture did not 
reach (brief, p. 13). 


If, despite the unrepudiated admission on behalf of ap- 
pellee that it was a revived case, there is still an issue as 
to whether it is new business or not, that is an issue of 
fact. We believe that that unrepudiated admission is de- 
terminative of that issue. 


Appellee next contends that his 1949 employment by 
Bofors was a new and separate retainer. Whether it was 
or was not, was an issue of fact in view of appellant’s 
undenied charge of conspiracy on the part of Wijkander, 
Batt and appellee to purport to terminate the services of 
appellant’s firm in the hope that that would free appellee 
of his obligations as joint venturer and enable him to, ob- 
tain more than the 50% compensation he would be entitled 
to as joint venturer (JA 38). 


Appellee refers to his nine years of litigation on behalf 
of Bofors .(brief, p. 13). Those years were largely spent 
in trying out his own unsuccessful theories. Tt was: not 
until he was forced by his failures to adopt appéllant’s 
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views on the handling of the claim that he succeeded in 
collecting $4,000,000 on behalf of Bofors (JA 37). 


Appellee cites a number of cases where there was no 
joint venture between the attorneys and which are, there- 
fore, not in point on the facts. For example in Baylis v. 
Wood, 248 App. Div. (N. Y.) 585, the court said that under 
the undisputed facts there was no joint venture in the 
premises as to the amount involved in that action. 


A case approaching this case on the facts is the Supreme 
_ Court case of Consaul v. Cummings, 222 U. S. 262, 56 L. ed. 
192, which affirmed a decree of this Court. 


In that case one Edmonds, a lawyer, who was practicing 
in Washington entered into an arrangement with another 
lawyer, Moyers. In Moyers’ words the arrangement was 
“an employment of me to attend to certain business for 
him in the court of claims in regard to certain cases. It 
might be styled a limited partnership. It was not a gen- 


eral partnership” (pp. 271-2). 


Edmonds was adjudged a lunatic in 1891 and died in 
1896. His estate sought an accounting from Moyers for 
Edmonds’ share of the compensation received by Moyers. 


On Moyers’ behalf it was contended that the death of 
Edmonds terminated the contract of employment by the 
client. The client thereafter permitted Moyers to prosecute 
the claims (p. 272). 


The Supreme Court said: 


“Tn this accounting of the affairs of a special part- 
nership between attorneys at law, the survivor 
(Moyers) claims compensation for services rendered 
after dissolution of the firm. 

Claims of this sort are not favored. They lead to 
efforts to prove a disparity between partners, when 
_the law. implies equality. * * ° But as long as the firm 
continues, there is usually no deduction because one 
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partner has not been as active as the other. The same 
is true where death prevents either of. the partners 
from performing his contract.’’ (p. 269) 


A closer case on the facts is that of Jackson v. Gens- 
berger, 5 F. Supp. 187, supra. 


In that case the plaintiff attorney for a California ex- 
ecutor procured the defendant attorney to have one, Kenck, 
appointed as Montana administrator of the estate’s assets 
in that State. The two attorneys agreed that the fees 
would be divided equally. Thereafter the executor and 
Kenck discharged the plaintiff attorney. 


In an action by the plaintiff attorney against the Mon- 
tana attorney to recover half of the fees collected by the 
Montana attorney, the Montana attorney defended on the 
ground that he was employed by the Montana adminis- 
trator and that the plaintiff attorney was a ‘‘runner’’ to 
secure business for the Montana attorney. 


The Court said that although the Montana adminis- 
trator whose position was equivalent to that of Wijkander 
herein, could discharge either the plaintiff or defendant 
attorneys, 


‘he could not abrogate the agreement aforesaid and 
to which he was a stranger. The relationship between 
plaintiff and defendant was in the nature of a partner- 
ship, and like any partnership, its obligations are un- 
affected by any third person’s refusal to recognize it, 
in this case unaffected by Kenck’s refusal to longer 
recognize plaintiff as counsel. Otherwise would be 
temptation and premium on greed and dishonesty, an 
incentive to conspiracy, of which is persuasive evi- 
dence herein, to defeat plaintiff’s right to share be- 
tween him and defendant agreed’’ (p. 188). 


Although we have not sought any moré than an account- 
ing from appellee of the-large fee which appellee has 
secured through the utilization of appellant’s data and 
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legal skills, it is interesting to note that the Montana Dis- 
trict Court viewed the conduct of the defendant attorney in 
that case in a more serious light. The Court there said: 


ss@ © © if he repudiates his contract, dissolves the part- 
nership, embezzles his associate’s share of the fees 
thereafter collected, not only may he be subject to 
action and constrained to account as here (though pro- 
ceedings supplementary to execution have so far re- 
sulted in a waterhaul), but he may suffer the penalty 
sometime imposed upon those unfit to be enrolled in 
the great office of trust and confidence which is that 
of an attorney and counsellor at law’’ (p. 189; em- 
phasis by the Court). 


Vv 
Reply to Appellee’s Point IV—Canons of Ethics. 


Appellee who admittedly failed to do what he said 


would be proper in notifying appellant’s firm (JA 14) now 
invokes the Canons of Professional Ethics as a defense 
(brief, p. 16). 


Appellee cites Canon 34 which states that a division 
of fees is not proper, ‘‘except with another lawyer based 
upon a division of services or responsibility’? (emphasis 
added). 


Appellee then states that ‘‘appellant’s own affidavit 
agrees (JA 37) that Delafield performed no services and 
bore no responsibility for the litigation under the second 
‘retainer. We have no idea why in these circumstances 
Delafield felt itself free to asert this claim’’ (brief, p. 16). 


That appellant’s firm was not active with appellee in 
the pressing of the Bofors claim after 1949 was due to 
the fact that appellee not only did not request any further 
advice of appellant’s firm but also did not communicate 
with appellant’s firm (JA 15, 16). 
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Passing for the moment the fact that appellee only pre- 
vailed when he availed himself of appellant’s legal theories 
communicated to him prior to 1949, appellee complains that 
he litigated the Bofors claim ‘‘over a weary nine years 
without any participation or even inquiry by appellant’ 
(brief, p. 15). Although appellee himself thought it would 
be ‘‘proper’’ to advise appellant’s firm of his retainer, 
he did not do so (JA 14, 15, 16). 


Absent a refusal by appellant to give appellee assist- 
ance, the fact that appellant’s firm, as appellee claims, con- 
tributed negligibly towards the earning of the fee, is no 
defense to this action. 


Consaul v. Cummings, 222 U. S. 262, 269, 56 L. 
ed. 192, supra; 

Sterling v. Miller, 2 App. Div. 2d (N. Y.) 900, 
aff. 3 N. Y. 2d 788. 


The cited opinions of the New York Committees on Pro- 
fessional Ethics are all distinguishable. In number 459 the 
Committee stated that it did not pass on the legal obliga- 
tion of the attorney to divide fees by reason of the part- 
nership and left the question to the Court. In number 500 
the attorney made an agreement to participate in a second 
attorney’s fee and, without disclosing that to the client, 
settled the amount of his fee with the client. In number 
100 the Committee limited its opinion to the sharing of 
fees on business arising after the dissolution of the part- 
nership. In number 127 it disapproved of the payment of 
a forwarding fee to an attorney who had no professional 
responsibility in the matter. ; 


Appellee tries to distinguish appellant’s cases by stating 
‘that they reflect a tolerance of forwarding fees which 
existed before Canon 34 was adopted in 1937. 
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Sterling v. Miller, 3 N. Y. 24 778, decided in 1957 by the 
Court of Appeals of the State of New York, affirmed 
the opinion handed down in 1956 by the very same Court 
which decided the Baylis v. Wood case on which appellee 
relies greatly, permitted a division of fees between at- 
torneys. 


Thus Canon 34 cannot be used as a shield by an attorney 
who is obligated to share fees even though it may be 
claimed as in the Sterling case and in this case, that the 
other attorney contributed negligibly towards the earning 
of the fee. 


VI 
Reply to Appellant’s Point V—iaches. 


Appellee invokes as a defense the claim of laches but 
fails to show that he was prejudiced by the failure of ap- 
pellant to demand an accounting of him earlier. He states 
that for nine years he did not hear from appellant’s firm 
and had no assistance from them. As stated supra, he did 
not hear from them because neither he nor Wijkander in- 
formed them of appellee’s 1949 retainer by Wijkander (JA 
15, 37). He had no assistance from them because he did 
not ask for or need any farther assistance from appellant’s 
firm, having already obtained the data and legal strategy 
of appellant’s firm which was responsible for his success 
(JA 37). ; 


This Court in the Libby case, swpra, has held that the 
defense of laches as applied to a fiduciary .relationship 
should be carefully scrutinized. Certainly there was nothing 
in the conduct of appellant’s firm to support a claim of 
laches. If appellee had told appellant’s firm about his 
retainer and requested assistance, then a failure on the 
part of appellant’s firm to respond might be important, but 
even so appellee already had all of the legal strategy de- 
veloped by appellant’s firm which brought about the re- 
covery. 
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In Consaul v. Cummings, supra, page 8, after the in- 
sanity of Edmonds his Committee which knew of the special 
partnership arrangement with Moyers (the continuing 
attorney) permitted Moyers to do all the work without 
notifying him that Edmonds’ representative would never- 
theless claim one-half of the profits. It was urged that 
such conduct was inequitable, and that to wait until eight 
years before instituting suit constituted laches. 


On that point the Supreme Court said: 


ss# * * We find nothing in the facts or in the relation 
of the parties that made it incumbent on Cummings 
to warn Moyers of Edmonds’ claim, even if Cum- 
mings had the full knowledge of all the facts which 
Is necessary to raise any such obligation’’ (p. 271). 


This Court in George v. Ford, 36 App. D. C. 315, where 
an action was begun within three years from the time the 
plaintiff had completed his investigation of the fraud per- 
petrated on him, after reviewing prior decisions, said: 


“‘To bar relief against actual fraud, laches must not 
only consist of delay, but of delay that has worked a 
disadvantage to the opposing party. If there have 
been, in the meantime, no change of title, no great rise 
in the value of the property, no loss of material 
evidence, in general, no intervention of substantial 
equities, it is not of controlling importance that a 
right shall have been pressed with promptness. So 
great is its abhorrence of fraud and the violation of 
fiduciary obligations, that a court of equity will look 
with some indulgence upon mere delay, from which no 
material injury has occurred’’ (pp. 333-4). 


_ Thereafter, this Court in Driver v. Brumemer, 40 App. 
D. C. 105, held that a delay of nearly 18 years in bringing 
an action for an accounting was excusable. This Court 
then said ‘‘the circumstances of the trust relations of the 
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parties, the confidence of the plaintiffs and the conceal- 
ment of the fraud, furnished reasonable excuse for the 
delay’’ (p. 120). 


The claim herein was asserted in 1959 after the discovery 
of the fact of the 1958 judgment acquired by appellee on 
behalf of Bofors (JA 24).° The action was begun on June 
27, 1960 after appellee was traced from Washington to 
Indiana and back to Washington (JA 1, 38). 


The delay in the institution of the action after the dis- 
covery of appellee’s breach of trust and of the entry of 
jadgment in favor of Bofors was approximately two years 
which under the foregoing decisions of this Court would 
not be unreasonable. Actually the delay was due to the 
effort to adjust the matter without suit and the fact that 
appellee left Washington for Indiana and did not return 
to Washington until 1960. 


There has been no showing or even claim of any dis- 
advantage to appellee because appellant did not commence 
this action earlier than 1960. At the earliest appellant 
could not have commenced it prior to 1959 when he had 
his first information about the matter. It should be borne 
in mind that admittedly in the so-called ‘‘weary nine 
years’? appellee failed to communicate with appellant’s 
firm even though he acknowledged that it was the proper 
thing to advise appellant’s firm of his retainer (JA 14, 15, 
37). If he had, appellant’s firm guidance and the prompt 
use of its successful legal procedures, would have saved 
him a large part of his ‘‘weary years’? (JA 37). 

For a further disecusion on the question of the excuse 
of any laches, see the authorities cited in Dexter & Car- 
penter v. Houston (CCA 4th), 20 F. 2d 647, 654, which 
in tarn was cited with approval by this court in Libby v. 
L. J. Corporation, supra. ; 

Appellee prefers to overlook the fact that there was no 
showing of ‘‘good faith, fair and open dealing and the ut- 
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most of candor and disclosure’’ by him with and to appel- 
lant’s firm, which this Court said was obligatory on par- 
ties to a joint venture. 


Libby v. L. J. Corporation, supra, page 90. 


Appellee recognized in 1949 the existence of this re- 
quirement of candor and disclosure, but he now says he 
looked to Wijkander in 1949 to satisfy that obligation for 
him (JA 14, 15). No claim is made by appellee that 
Wijkander did so. Admittedly appellee did not inform 
appellant’s firm that appellee had been retained by Bofors 
(JA 15, 16, 37). 


Appellee’s complaint is that appellant’s firm did not dis- 
cover his breach of trust until 1959. 


How simple everything would have been if appellee 
had discharged his own duty of informing appellant’s firm 
instead of relying on appellant’s firm to discover his breach 


of trust or asking Wijkander to perform appellee’s duty. 
If anything is unconscionable, it is appellee’s conduct and 
not appellant’s claim for an accounting as appellee asserts 
(brief, p. 28). 


CONCLUSION 


The granting of summary judgment in favor of ap- 
pellee was not proper and appellant should be per- 
mitted the opportunity of a trial. 


Respectfully submitted, 
DeWirr, Pzrrer & Howe, 


by: Harry E. Howe11, 
Attorney for Appellant. 


